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I. THe Prosprem 


Aviation has developed to a point where it now assumes a 
considerable economic, social and military importance. But, in 
establishing itself, it has given rise to important legal problems 
associated with the conflicting interests of landowner and aviator. 
The question is no longer: shall the aviator be permitted to fly 


above the land of another, but is, instead: how shall flying activi- 
ties be conducted so as to be least harmful, if harmful at all, to 
the owner of the land. 

At the outset, it is necessary to state and clarify the problems 
involved in this conflict of interest. While the settlement of the 
various questions concerned with trespass, nuisance, liability, etc., 
can be settled only by the courts, still, it is important that there 
be a clear understanding of the interests involved and the extent 
to which they should be protected. An explanation of the differ- 
ent situations in which the aviator’s and the landowner’s interests 
come into conflict shows the variety in, and the complexity of, the 
problems confronting the courts. Every situation involves distinct 
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demands of each party and must be treated separately by the courts 
if a socially desirable compromise is to be reached. The individual 
Situations may be grouped into the following five classes: (1) 
flights of aircraft over private property, apart from taking-off and 
landing; (2) flights of aircraft in taking-off and landing; (3) op- 
eration of an airport apart from flying; (4) contact made by an 
aircraft or its contents with the tangible property of the land- 
owner; and (5) obstructions to aviation caused by the erection 
of structures or obstructions caused by other activities of the land- 
owner. The first four classes involve interference by aviation with 
the use and enjoyment of the land surface. The last involves 
the reverse, namely, the interference of the landowner with avia- 
tion, An examination of each of these classes, free from legal 
verbiage and the technical issues raised, reveals a variety of spe- 
cific clashes of interest. Suggestions upon the proper manner of 
dealing with these conflicts will be offered in the final division of 
this paper. 


(1) Flight of Aircraft Apart from Taking-off and Landing. 


Airways have been established between the important cities of 
the country and practically all commercial air travel takes place 
over these airways. Theoretically, an airway is a direct line be- 
tween two cities, but in practice is more like an ocean ship route 
than a land highway. However, by the aid of federal air beacons, 
markers, compasses, and radio-direction-indicators' aircraft are 
able to follow relatively definite lanes and thus fly repeatedly over 
the same land. The redress afforded landowners located below 
commercial airways should be greater than that afforded other 
landowners whose use and enjoyment is only intermittently dis- 
turbed by the flight of a cross-country flyer or the aircraft which 
occasionally wanders off an established airway.? 





1. General Airway Information, Airway Bulletin No. 1, Sept. 1, 1931 
(Washington, Gov. Printing Office, 1931), Radio Aids to Air Navigation, 
pp. 69-80. For a description of the Aural and Visual type of radio range 
beacon systems, see pages 70 and 73. 

2. A writer in 1910 vividly describes the annoyances that repeated 
flights may create: “Such machines are now very few in number, and are 
quite welcome to go where their owners will, but in time they may become 
numerous and develop unsuspected dangers. One a year flying over a 
man’s house might be a negligible menace, but forty or fifty a day, with 
ropes dangling, ballast falling, anchors hanging, motors in danger of ex- 
ploding, and the whole machine liable to drop and set fire to or smash 
crops or dwellings,—would be an entirely different matter.” “Law of the 
Air; Should the Rights of Aviation Be Defined by Statute,” 16 Case and 
Com, 216 (1910). 
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If the flight of aircraft causes disturbance to a landowner, the 
degree of disturbance will vary materially according to the par- 
ticular use to which the land is put. It is well known by aviators 
that certain domestic animals are more easily frightened than others 
by low-flying aircraft. While an aircraft flying at 500 feet might 
cause no disturbances at all to grazing cattle or to horses,® it might 
seriously interfere with the conduct of a chicken ranch or fox 
farm. Several instances of injury to animals caused by the normal 
flight of airplanes have been reported. 


“I am a poultry raiser keeping about 2,500 Leghorns”, wrote the 
proprietor of the Cackle Corner Poultry Farm at Garrettsville, Ohio, to the 
Postmaster General. “About once in two or three weeks an airplane, some- 
times it is a U. S. mail plane, flies over my place so low that the hens 
become so frightened that they pile up, thus injuring each other and my 
egg yield drops one or two hundred eggs per day, and by the time I get them 
back to normal along comes another low flying machine and sends my egg 
yield down again. I dare say a small flock would not be harmed as much 
as the larger flocks, but the loss to me is so great that I fear it may put 
me out of business and I wondered if the planes could not be requested 
to fly higher.” In this instance the Postmaster General requested the 
National Air Transport, Inc., operating the United States mail planes be- 
tween New York and Chicago, to order its pilots to ascend a little higher 
when they reached Garrettsville.* 





3. “A plane landing in a field near Wrexhamb, Devonshire, frightened 
a black horse and it bolted with fright. Four days later its mane had 
turned pure white and there were streaks of gray in its tail.” I. N. S, 
London, May 9, 1932. The Aeronautical News for May 30, 1932 reports 
this incident and states that the place was Denhighshire, England, and that 
the horse belonged to Sir Alfred McAlpine. 

4. Postoffice Dept. Press Release, Domestic Air News, Jan. 31, 1928, 
cited in Jome, “Property in the Air as Affected by the Airplane and Radio,” 
4 Jour. Land & Publ. Util. 257, 265 (1928), 62 Am. L. Rev. 887 (1928). 

In Neiswonger v. Goodyear Tire & Rubber Co., 35 F. (2d) 761 (N. D. 
Ohio 1929), the flight of a Goodyear blimp, while flying over plaintiff’s 
farm at an altitude between 150 and 200 feet caused the plaintiff’s team of 
horses to run away with the wagon which he was loading and physically 
injure the plaintiff. Demurrer was overruled and presumably the airship 
company compensated the plaintiff for his injury. 

“An Iowa man last year filed a claim against the Government because 
U. S. airplane No. 1646 caused his horses to run away, with resulting 
damage.” Woodhouse, “Who Dropped the Monkey Wrench on your Head?” 
9 Flying 38, 40 (1920). 

In Glatt v. Page (Dist. Ct., 3d Jud. Dist. of Neb., Docket 93-115, 1928), 
the plaintiff alleged that airplanes disturbed his livestock and prevented his 
poultry from laying. The District Court granted an injunction and gave 
nominal damages. Possibly livestock will eventually become accustomed to 
airplanes, in the same manner in which they have become accustomed to 
the automobile. ‘ 

“There was a farmer near Kansas City who obtained an injunction 
against an aeroplane company, restricting it from flying aeroplanes over his 
land.” Woodhouse, supra, p. 38. 

“When horses on the farm of Mr. C. C, Wedding were being fed they 
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“A fox farm has been damaged last year in excess of $100,000,” stated 
the Director of Aeronautics of Ohio in his annual report for 1929, “because 
of the circling of airplanes low over the fox farm. The female foxes 
which are highly excitable at all times in their efforts to protect their pups 
from the supposed danger either smothered them or choked them to death 
in carrying them too far by the neck.’’5 


Numerous instances may be mentioned where the special use 
of land may make the ordinary flights of aircraft a peculiar an- 
noyance. A hospital or sanitarium is best located where it is free 
from disturbing noises, The same applies to schools of all kinds,* 
also to land used for decoying water-fowl. Country estates are 
usually located in secluded spots to secure privacy and freedom 
from city noises and the operation of a commercial airway overhead 
can easily defeat this purpose. It is reported that certain 
country estates north of Chicago which are situated within several 





were frightened by an aeroplane which flew low over the property. They 
had not recovered from their fright when placed in the reaper-thresher, and 
bolted. The machine, which cost £200 recently, was badly damaged, Mr. 
Wedding injured his leg, and his horses received cuts.” Incident at Owen, 
South Africa; 2 Wings 29 (Australia, 1932). 

“In England, a member of the Royal Flying Corps was arrested and 
sentenced to be discharged from the service for flying at a low altitude, 
thereby damaging telegraph wires and endangering the public. The sentence 
was commuted to twenty-eight days’ detention and loss of two months’ 
pay.” Woodhouse, supra, p. 39. 

In Bertrand, Brinquant, Mauge, c. Sté Farman, 3 Rev. Jurid. de la 
Locomotion Aérienne 282 (1912), the “Civil Tribunal of the Seine has held 
that aeroplanes flying from defendant’s aerodrome over plaintiff’s land at 
a height of from five to fifteen meters, frightening domestic animals and 
game, attracting spectators, and thus injuring crops and generally incon- 
veniencing the plaintiff, render the defendant liable to a judgment for 
damages.” Zollmann, Law of the Air (Milwaukee: Bruce Pub. Co., 1927), 
p. 26; Valentine, “Aerial Trespass,” 24 Jurid. Rev. 321 (1913). 

5. Tuttle and Bennett, “Extent of Power of Congress over Aviation,” 
5 U. of Cinc. L. Rev. 261, 262 (1931). 

6. “In Trenton, New Jersey, the Board of Education of Wayne Town- 
ship has sought to enjoin the construction of an airport near one of 
the public schools, The claims made in the compiaint are: the establishment 
of the airport will involve the flying of the aircraft over the school grounds 
at low altitudes and the presence of aircraft will distract the faculty and 
the pupils, so that the business of education will be interfered with.” 
+ Municipal Airports (Cleveland: Flying Rev. Pub. Co., 1931) 
p. 277. 

“It appears that in England the Roedean School, Ltd., has sought an 
injunction to restrain the Cornwall Aviation Co., Ltd. from flying or 
permitting the flight of aircraft over or near plaintiff’s school so as to 
constitute a nuisance to plaintiff, its teachers, and pupils.” Times, July 3, 
1926, cited in Zollmann, Law of the Air, p. 28. 

Woodhouse reports an unusual complaint: “The pastor of the Presby- 
terian Church in Cranbury, New Jersey, caused the arrest of an aviator 
on the charge of flying near the church on Sundays, disturbing the services 
and keeping people away. It seems that many persons stayed outside to 
watch the aeroplane instead of joining the congregation inside, according to 
their usual custom.” Woodhouse, supra, p. 
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miles of the airways between Chicago and Milwaukee, and Chicago 
and Madison, have become less desirable and have decreased in 
value due to the airway.” City dwellers also have at times com- 
plained of aircraft flying over their property. Low flying is an- 
noying and of great potential danger when over large crowds of 
people, such as over football games® and races.?° 





7. Lecture of Gen. MacChesney at The Summer Institute of The Air 
Law Institute, 1930. 

In speaking before the American Bar Association in 1931, Gen. Mac- 
Chesney criticized the Smith case for substantially holding “that the people 
who owned this country estate in question had bred themselves into a state 
of highly nervous organization whereby noises affected them that did not 
affect the ordinary man, so that the flight of these airplanes in landing 
and in flying and taking off from it annoyed them ‘although the noise 
was no greater than that of the ordinary truck upon a city street.’” General 
MacChesney then said: “Now I submit to you that in the first place the 
man who ordinarily is in position to buy a country estate when he lives 
in the. city, does not have to put up with the noise of a truck upon a 
city street alongside his home, and that the very purpose of acquiring a 
country estate or a substantial number of acres, is to get away from the 
annoyance of a noise no greater than that of a truck upon the city streets. 
The fact of the case is, what gives value to large areas of land in the 
country adjacent to our great cities is the opportunity of getting away from 
a noise no greater than that of a truck upon the city streets.” 56 A. B. A. 
Rep. 87 (1931). 

In Auto Act. Ges, v. Schr., “Defendant established a flying school and 
sent aeroplanes at a low altitude over the plaintiff’s adjoining land, making 
a great noise. The value of plaintiff’s land was so affected by the defend- 
ant’s actions that on a sale he was able to obtain considerably less for it 
than would otherwise have been the case. It was held that he was entitled 
to recover the difference.” 47 Entscheidungen des Reichsgerichts in Zivil- 
sachen (Neue Folge) 25 (1919), from Zollmann, Law of the Air, p. 27. 


8. In Johnson v. Curtiss Northwest Airplane Co. (Dist. Ct., 2d Jud. 
Dist. Minn. 1923) the defendant owned property in the city of St. Paul 
upon the lawn of which one of defendant’s planes crashed. Plaintiff sought 
damages and an injunction against all further flying over his premises. The 
court followed the Minnesota statute, enjoined all acrobatic flying over 
plaintiff’s premises and all other flying under 2,000 feet, and presumably 
granted the plaintiff compensation for injury to the land from the falling 
of the airplane. 

“It is currently reported in the press that in a New York village an 
injunction is being sought by property owners against the flying of airplanes 
over their residence, in which they allege inter alia that last February a 
plane fell on their house doing damage to the extent of over $2,000, which 
they had to bear, the pilot and his employer being without fault and the 
injury being merely one of the inevitable casualties of a form of trans- 
portation not yet perfected.” The editor of Law. Notes informs us that 
this arose in Nassau County, probably the village of Hicksville, Mineola 
or Hempstead, but that no further action in court was ever reported. 
“Aviation or Airport as Nuisance,” 34 Law Notes 141 (1930). 

9. By | the federal air traffic rules, flying over “open-air assemblies 
of persons” is required to be above 1,000 feet. Air Commerce Regulations, 
Aero. Bull. No. 7, Chap. 7, Sec. 71 (4), in effect Jan. 1, 1932. 

10. In Rex v, Henderson (Berks magistrates at Windsor Guildhall, 
Aug 6, 1927), the magistrates found that an aviator had been “flying low 
to the danger of the public’ during the Ascot Heath races, and was dealt 
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The type of flying, as well as the kind of craft and number 
of motors, will affect the degree of annoyance and the attitude 
with which the courts must consider complaints made by land- 
owners, Stunt flying should undoubtedly be placed in a separate 
category from ordinary flying because of the increased danger of 
accidents.1?_ Flying, which is pursued for the express purpose of 
annoying persons or animals on the ground, should be separately 
considered.1* In the same category is the type of flying known as 
“hedge-hopping,” that is, flying so near the ground that it is neces- 
sary to zoom upwards to clear the tops of trees and buildings. 
Hunting from an airplane may at times disturb the landowner, 
especially when he is using his own land for decoying waterfowl 
and the like2* Sight-seeing excursions over country estates raise 
the question of privacy in a particularly forceful manner. Aerial 
photography raises the same problem.** 

By the use of slow-moving airships, blimps, or even autogiros, 





with under the Probation of Offenders’ Act. The Times, 8th Aug. 1927; 
“Dangerous Flying Charge,” 91 Justice of Peace 662 (1927). 

11. Special restrictions are placed on stunt flying by the federal air 
trafic rules. Air Commerce Regulations, Aero. Bull. No. 7, Sec. 72, in 
effect Jan. 1, 1932. 

In Glatt v. Page, above referred to in note 4, the court enjoined all 
“stunt flying and flying in circles above plaintiff’s house and buildings” 
irrespective of altitude. 

12. An amusing incident of this type of flying occurred in 1911: 
“A fledgling birdman on October 16th last, giving heed to the impulse of 
the hour, trundled his aeroplane out of its hangar and mounted skyward. 
He gleefully skimmed the neighboring field, circled a building of the Young 
Women’s Christian Association, just to show off to the occupants, and 
looked about for other earthly beings on whom he might make an im- 
pression. On he went until finally he found himself over a gentleman’s 
country estate. Below stretched fields and woodland and the owner’s golf 
course. On one of the greens he perceived a horse, which was being 
employed to cut the grass. What happened next is told by a newspaper of 
the day as follows: He ‘made the horse a target. He swooped down. 
Just before the machine reached the ground the horse looked around. All 
horses have been nervous for the last ten years First the automobile and 
then the flying machine contributed to bring about this condition. This 
horse had the heart of any other horse. He neighed loudly, leaped into the 
air, and fell dead. A veterinarian said afterwards that the horse was 
literally scared to death.” “Liability of the Aviator,” 15 Law Notes 169 
(1911). 

13. But it is to be noted that, in most states, hunting from an aircraft 
is prohibited by statute. Uniform State Law for Aeronautics, Sec. 10; 
see Fagg, “A Survey of State Aeronautical Legislation,” 1 JouRNAL oF AIR 
Law 452, 471, note 64 (1930). 


14. “In this country the right of privacy is usually well preserved 
by one’s roof, but in climates where the intimate details of domestic life 
are carried on in an open, but privately surrounded, patio or courtyard, 
the point is well taken.” Logan, Aircraft Law—Made Plain (St. Louis, 
1928), 22 
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the craft may hover over property in a manner impossible for the 
ordinary airplane which must maintain a relatively high speed 
in order to remain in the air. Lighter-than-air craft have so many 
characteristics not found in heavier-than-air craft that it may be- 
come necessary to treat them independently. The airship might 
be safer in that it is not as likely to fall upon the landowner. Its 
ability to hover, as above referred to, constitutes a potential an- 
noyance peculiar to the airship and autogiro, The giant rigid air- 
ships, such as the “Akron” and “Graf Zeppelin”, usually create a 
tremendous roar at an altitude at which the ordinary single-motored 
airplane could hardly be an annoyance to those on the ground.’® 

Industrial flying is rapidly increasing and raises distinct prob- 
lems, At the present time airplanes are used to dust cotton, spray 
fruit trees, plant wheat, prevent the settling of frost, and the like.*® 
Each of these operations must be performed at extremely low 
altitudes and the airplane is compelled to fly over adjoining prop- 
erty at a very low height before zooming up in the process of 
turning at the end of the orchard or field. An express exception 
for industrial flying was originally provided in the minimum alti- 
tude regulation of the federal air traffic rules.17 Such low flying 
may not occur more than once a year but conceivably can cause 
considerable injury depending on the use to which the neighboring 
land is put. Very likely the owner of a house or poultry farm 
situated on property adjacent to a citrus fruit orchard would find 
the spraying by airplane very objectionable. 


(2) Flight of Aircraft in Taking-off and Landing. 


In taking-off and in landing, aircraft may create the same type 
of annoyances that they do in normal flight but the annoyances are 
greater due to the forced proximity of the aircraft to the surface. 
From the point of view of the landowners, such flying should be 
treated separately from ordinary flying for several reasons. First, fly- 
ing immediately following taking-off and preceding landing must, of 
necessity, occur close to the ground, and this cannot be altered 
as long as the present type of airplane is in use. The average 
airplane gains altitude at a ratio of 1 to 7, i. e., climbs one foot 
vertically for every seven feet traveled horizontally. With the 





15. Neiswonger v. Goodyear Tire & Rubber Co., discussed in note 
4, involved a Goodyear blimp. 

16. See “The Farmer takes to the Air,” Travel, March, 1932. 

17. See Air Commerce Regulations, Aero. Bull. No. 7, Sec. 74 (G) (2), 
effective Jan. 1, 1929. The clause “except where indispensable for industrial 
flying” has now been eliminated, 
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development and popularization of the autogiro or some similar 
type, the angle of climb may be increased and the unusual annoy- 
ance and danger attendent to taking-off and landing may be elim- 
inated.*® Second, taking-off and landing is the most dangerous 
part of flying. Motor trouble, now relatively rare, more generally 
occurs when the engines are “opened wide” for the take-off. 
The proximity to the ground often affords the aviator neither time 
nor room to make a safe emergency landing. Again, the perfec- 
tion of some type of aircraft such as the autogiro will minimize 
this danger. Third, the annoyances created by taking-off and land- 
ing are not only concentrated on the property adjoining the air- 
port, but on such of that property as is located in the direction 
of the prevailing wind.1® This is because the federal air traffic 
rules require all take-offs and landing to be made upwind “when 
practicable.”*° 

The character of the neighborhood in which the airport is lo- 
cated will undoubtedly have an important bearing upon the attitude 
of the courts in handling the annoyances created thereby. A 
dilemma confronts the airport operator in that if the proposed 
airport be located in a built-up neighborhood, it will add to the 
already existing city annoyances and may itself disturb and en- 
danger the lives of countless people who inhabit the immediate 
vicinity. On the other hand, if the airport be located in the coun- 
try, the lone resident who, perchance, lives next to the proposed 
airport may properly demand a freedom from noise and other 
disturbances which would not be considered objectionable in the 
city. However, as airports are an indispensable part of aviation, 
their location near the center of large cities is commercially de- 
sirable.24— Thus, a distinction can be made between commercial 





18. It is reported that, from a dead start and climbing at an angle of 
34 degrees, an autogiro with full load can easily clear a 330 foot gas tank 
while flying a horizontal distance of 675 feet. See Aero Digest, May 1932, 
p. 100, advertisement of Kellett Autogiro. 

19. In an address before the American Bar Association in 1929, Logan 
said: “The greatest bugaboo, of course, is the noise. How long the aircraft 
will continue to be accompanied by such overwhelming and overpowering 
noise, is a matter which only the engineers and their patron saint, St. 
Patrick, can answer. * * * While airplanes were new and novel, the 
question of noise was one of slight importance. They were entertaining. 
But when the novelty wears off and when night flying with its departure 
and arrival of planes at all hours, as at our union stations, has become an 
accomplished fact, the householder whose home adjoins the airport is “we 
to find that his days are hideous and his nights are sleepless.” 54 A. B. A. 
Rep. 869, 876-7; 2 Air Law Rev. 94. 

20. Air Commerce Reg., Aero. Bull. No. 7, Sec. 75A. 

21. “The West Chester Airport Company, which operates an airport 
in Armonk, New York, has been indicted by the Grand Jury of West 
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airports used for passenger transportation and fields devoted to 
student instruction. 

Several types of flying ordinarily take place only in the vi- 
cinity of airports. Students making solo practice flights are re- 
quired by the federal Air Commerce Regulations to keep within 
a safe gliding distance of the field from which they are receiving 
instruction.22, Moreover, the greater part of student instruction 
consists in practicing take-offs and landings.2* The federal regu- 
lations require acrobatic flying to take place at not less than 1,000 
feet horizontally from the edge of the airport.2* This automatic- 
ally places acrobatic flying, which is recognizedly dangerous, over 
adjoining or other property.2> Air races and flying exhibitions 
usually take place over and near airports. Closed-course air races 
consist of flying at very low altitudes around pylons, at least one 
of which is located on the airport. Waivers of the minimum safe 
altitude regulation are issued for such races at the discretion of 
the Department of Commerce.”® Frequently the racers, in circling 
the pylons, are forced by their high speed to fly over adjoining 
private property at an extremely low altitude, thus endangering 
lives and property. 

Already several law suits have involved aircraft take-off and 
landing operations. A concrete example of injury caused by an 
airplane in selecting a field for an emergency landing was pre- 
sented to the Comptroller General in 1923: 

“An army aviator, flying about dusk, intended to land on X’s enclosed 


field, descended to about 50 feet from the ground,’ when cattle loomed up 
before him. He promptly increased his altitude and landed in the next 





Chester County for maintaining of a public nuisance. Nothing is charged 
against the management of the airport, save the dust and noise of taking 
off and landing.” Wenneman, Municipal Airports, p. 277. The suit came to 
trial in the spring of 1931 and ended in a hung jury 9 to 3, in favor of the 
airport. No further action has been taken. Hy V. Smith, 206 App. Div. 
642 and 726, 198 N. Y. S. 940 and 199 N. Y. 942 (1923) reversed 119 
Misc. 294, 196 N. Y. S. 241 (1922), held that a ye th mi operating from 
Lake George without a muffler violated a New York Penal Statute requir- 
ing certain “floating structures” to have mufflers. The lower court, although 
reversed by the above holding, stated “This form of commercialization 
of the planes on a small body of water may well constitute a nuisance, 
which it is within the power of the Legislature to abate.” 

22. Air Commerce Reg., Aero. Bull. No. 7, Chap. 5, Sec. 46(e). Stu- 
dent instruction over plaintiff’s land was objected to in Glatt v. Page and 
Swetland v. Curtiss Airports Corp. 

23. See Swetland v. Curtiss Airports Corp., 55 F. (2d) 201, 203. 

24. Air Commerce Reg., Aero. Bull, No. 7, Chap. 7 (2) (B). 

25. See note 11 supra, for example of special restrictions placed on 
acrobatic flying by courts. 

26. Air Commerce Reg., Aero. Bull. No, 7, Chap. 8, Sec. 82. 
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field, while the frightened cattle broke through the fence. X sought 
compensation for the expense incurred in rounding up the cattle and re- 
pairing the fence, and damages for the shrinkage in the weight of the 
cattle, caused by fright and loss of feed.” The claim was disallowed by the 
Comptroller General on the ground that there was no _ negligence shown in 
the manner of selecting the landing field.27 


In this case the aviator was a military pilot who was forced to 
land. The injury was entirely accidental and the airplane did not 
come in contact with the plaintiff’s land. The farmer, conversely, 
suffered specific damage in that his fence was broken and his cattle 
lost weight. In Commonwealth v. Nevin and Smith,?* a Penn- 
sylvania Quarter Sessions case of 1922, a farmer objected to the 
noise of airplanes operated by “gypsy” flyers who had rented the 
adjoining tract as a landing field and who flew over his property in 
taking-off. A prosecution was brought under the Pennsylvania 
game-laws of 1905 for “wilfully to enter upon land,” and the suit 
was dismissed. The most important decisions involving objections 
of property owners to the taking-off and landing of airplanes over 
their property are the Smith v. New England Aircraft Co.,?° and 
Swetland v. Curtiss Airports Corp.*° In each of these cases, air- 
ports were located beside improved country estates and the 
property owners sought injunctions against the airports and against 
the flying over their land. In the former case, the injunction was 
denied, and in the latter case an injunction was granted against 
the entire operation of the airport. This difference can largely be 
explained by the differences in the two situations and will be dis- 
cussed subsequently.* 

The mooring mast now coming into use as a terminal for 
large airships, such as found on the Empire State Building in 
New York City, raises problems peculiarly its own. It is not en- 
tirely analogous to the airport because, if the mooring mast is 
sufficiently high, the airship need never travel through the lower 





27. 3 Comp. Gen. 234, 1928 U. S. Av. R. 46. From Pickett, “The Empire 
State Building Mooring Mast,” 2 Air, L. Rev. 130, 136 (1931), and New 
York Times, Mar. 1, 1931. 

. Not officially reported—see 1928 U. S. Av. R. 39. 

29. 270 Mass. 511, 170 N. E. 385 (1930). 

30. District Court: 47 F. (2d) 929 (N. D., Ohio 1930). Decision of 
Circuit Court of Appeals: 55 F. (2d) 201 (C. C. A. 6th, 1931). 

31. Rex v. Cameron (Arundel County Bench, Oct. 7, 1929), is an Eng- 
lish case involving low flying in landing. There an aviator was summoned 
for flying “so low over gardens, roads and houses, that it was dangerous 
to the public.” In defense, it was shown that low flying took place in land- 
ing upon a licensed field in the prescribed manner, and that the altitude 
was reasonable under the conditions of wind and weather that day. The 
prosecution was dismissed. 93 Justice of the Peace 661 (1929). 
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airspace of adjoining landowners as the present aircraft do in 
landing and taking-off from an airport. However, the modern 
airship is so long and bulky that unless the proprietor of the 
mast owns considerable land about his mast the stern end of the 
aircraft will swing out over neighboring land. A moored airship 
is distinguishable from an airship in normal flight in that the 
moored ship is a permanent encroachment in certain senses. The 
nose of the ship would be affixed to the mast and the remainder 
of the giant body allowed to swing with the wind. Unless the 
wind shifts, the ship would be comparatively stationary during 
the time in which it is discharging and taking on freight and pas- 
sengers. The moored airship perhaps partakes of some of the 
characteristics of the flagpole or swinging shutter that overhangs 
adjoining land. At least while moored the airship will probably 
not be found objectionable because of the noise, but the constant 
noisy approach and casting off from the mast may form the basis 
of complaint by adjoining owners. Unusual danger of objects 
falling on neighboring land while making fast can probably be 
eliminated, and any objections to the shadows cast by the airship 
would seem to be entirely too fanciful.*? - 


(3) Operation of Airport Apart from Flying. 


Neither in practice nor in the attitude of the courts can the 
“on surface” activities of an airport be considered separately from 
the flying that takes place therefrom. These activities, however, 
may in themselves constitute a substantial annoyance to the adjoin- 
ing residents who are accustomed to a quiet neighborhood, The 
airport is at best a noisy place. Aircraft engines must be warmed- 
up before taking-off, which process takes as long as twenty minutes 
in the case of commercial planes using large motors. Unless the 
field has a hard surface, or is sodded, cindered, oiled or is other- 
wise treated, great quantities of dust are blown up in dry seasons 
by the aircraft in warming-up the motor and in taking-off. Besides 
hangars for storage, a machine and general repair shop is an es- 
sential part of a fully equipped airport. For night flying the field 
must be equipped with a rotating beacon, green and yellow border 
lights, and red obstruction lights on the top of structures in the 
immediate vicinity, such as telegraph poles. Aside from these 
lights, modern airports are equipped with immense floodlights 
which illuminate the landing area to aid aircraft in landing. There 





32. See Pickett, supra. 
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are usually found a garage, filling station, parking space, and 
restaurant at airports. Airports expect and provide for handling 
large crowds during exhibitions and air races. 

Several instances of legal action against the operations of air- 
ports are reported. Swetland v. Curtiss Airports Corp. is the most 
conspicuous example. Objections were made to the noise and dust 
in warming up the motors, the proposed flood-lights, the attraction 
of crowds, and the congestion on the highways leading to the air- 


port.** 


(4) Contact by the Aircraft or Any of Its Contents with the 
Tangible Property of the Landowner. 


Some crashes will inevitably occur due to a variety of causes 
—weather conditions, incompetency of pilot, errors of personnel, 
faulty construction, or improper inspection of aircraft or motor.** 
Accidents are decreasing, but it is not likely that they will ever be 
entirely eliminated. Occasionally objects fall or are thrown from 
aircraft which damage the unprotected landowner beneath. A re- 
cent crash illustrates some of the difficulties involved in adjusting 
the liability of the aviator for damage to property and persons 
on the ground: 


On Saturday afternoon of April 30, 1932, two reserve officers on 
inactive duty took up a national guard plane from the Chicago Municipal 
Airport. For undetermined reasons, a forced landing was attempted “down- 
wind” on a vacant lot within the city limits on the south side. The plane 
broke through a trolley wire and telephone post, crashed against a brick 
house and exploded. The pilots were killed and the house almost completely 





33. Other instances may be mentioned: N. Y. Herald Tribune, Aug. 
22, 1929, at 2, reports, “A hearing before a Justice of the Peace in West- 
chester County, New York, against an airport owner on the charge of con- 
ducting a nuisance.’ Newman, “Damage Liability in Aircraft Cases,” 29 
Col. L. Rev. 1039 (1929); cf. Murphy, “The Legal Problems of Aviation,” 
64 U. S. L. Rev. 524, 525 (1930). 

In Bosworth-Smith v. Gwynnes, Ltd., 89 L. J. Ch. (n. s.) 368 (Ch. Div., 
1919), “an engineering company was enjoined from testing airplane engines 
in ‘an exceptionally quiet residential place.’ The noises created were greater 
than those of other industrial enterprises in the neighborhood.” Pickett, 
supra, p. 143. 

In Glatt v. Page, referred to in note 4, the landing and taking-off of 
airplanes were found particularly annoying. 

The annual report for 1929 of the Director of Aeronautics of Ohio 
states “In the northern part of the state an airport has been placed next 
to a private game preserve. Aircraft flying low over the marshes frightens 
away all the game. Either the airport or the game preserve must 
abandoned.” Tuttle and Bennett, “Extent of Power of Congress over Avi- 
ation,” 5 Univ. of Cinc. L. Rev. 261, 262 (1931). 

Frequently the complete demolition of the plane and occupants pre- 
vents determining the precise cause of the crash. 
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burned, due to the explosion of gasoline and high wind. People in the 
house barely had time to escape uninjured. The trouble is said to have 
been, brought about by the failure to correct the altitude adjustment of the 
carburetor. Low flying over the city and inexperience of the pilot in 
handling the plane in the strong wind, undoubtedly contributed to bringing 
about the crash. Open country lay a half mile south of where the landing 
was attempted. The airplane belonged to the Government. Both flyers are 
dead and were at the time in Government service. The piloting of the 
plane was in charge of one of the men and it is doubtful whether negligence 
can be proved. In this case what redress is available to the landowner ?35 


In Swetland v. Curtiss Airports Corp., an objection was raised to 
the dropping of circulars from airplanes in such a manner as to 
fall upon and litter up the plaintiffs’ lawn, A complaint was filed 
in 1929 against a parachute jumper who landed in the plaintiff’s 
tree.** Many suits have been threatened or brought as a result 
of an airplane falling upon the property of a landowner.’ Crim- 





35. Chicago Tribune, May 1, 1932, Chicago Daily News, May 2, 1932. 

36. “The summer of 1929 has witnessed the filing of a complaint in a 
New Jersey Recorder’s Court arising from a parachute drop ending in an 
oak tree on complainant’s farm.” New York Herald-Tribune, June 4, 1929, 
at 4, cited in Newman, supra, and Murphy, supra. 


37. “In an English case (unreported), a British Aeronaut found a field 
into which he was descending, occupied by a cow, and apparently the cow 
resented the interference and made a hostile demonstration. Honest endeav- 
ors to avoid a collision were fruitless, for the bovine plunged below the 
aeroplane just as it reached the ground. The results were disastrous to the 
animal and disagreeable to the airman, for the owner recovered damages for 
her loss.” Murphy, supra, p. 531. 

In Sysack v, DeLisser Air Service Corp. (Sup. Ct., Nassau Co. N. Y. 
1931), 1931 U. S. Av. R. 7, a suit was brought against an airplane company 
for damages resulting from striking plaintiff’s house, and an injunction was 
sought against all further flying over plaintiff’s property. The town of 
Hempstead was joined in the action “on the theory that they have invited 
such airplanes to invade plaintiff’s superjacent rights without taking such by 
condemnation and are thus participating in a continuous trespass on his 
close.” Motion to dismiss complaint was granted. 

In Chicago, during the summer of 1919, a “dirigible balloon fell into a 
bank, wrecked the place, and killed more than a dozen persons. . . . In 
the case of the Chicago bank, the owners of the dirigible voluntarily paid 
for the losses caused.” Woodhouse, “Who Dropped the Monkey Wrench 
on Your Head?” 9 Flying 38-9 (1920). 

Cf. Johnson v. Curtiss Northwest Airplane Co. and New York case 
discussed in Law Notes (see note 8) where injunctions against flying were 
sought after crashes had occurred. 

Examples of damage resulting from early accidents are reported by 
Gov. Baldwin in 1910: “In June, 1910, an aeroplane which was flying 
around an agricultural show at Worcester, in England, as one of the attrac- 
tions of the exhibition, became unmanageable and fell upon a crowd of 
spectators. One of them was killed, and others injured. On the same day 
at an aviation meet at Budapest a German aviator lost control of his 
biplane, and it dashed into the Grandstand. Six persons were injured, and 
two very seriously. A few days later, a young man employed at an amuse- 
ment park near Newark, New Jersey, to make daily ascents in a dirigible 
airship of the Zeppelin order, flew into the heart of New York City, ran 
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inal prosecutions have followed accidents in several instances.** 

Although a crash or other forced landing may cause little 
damage to the landowner’s property, he may dispute the aviator’s 
right of access to the plane for the purpose of inspection or re- 
moval, because it amounts to trespass on his land. In addition 
the landowner may claim the right to hold the plane until he exacts 
a price or recovers compensation for the injury caused not only 
by the landing of the plane itself but also by third parties attracted 
to his property as a result of the wreck.*® 





against a chimney of the Hall of Records in the City Hall Park, swung 
thence over to Brooklyn, and finally landed in the top of a tree on one of 
its streets.” Baldwin, “Rules for Aerial Navigation,” 35 Am. Bar Assn. 
Rep. 898, 903 (1910). For similar balloon accidents, see the following cases: 
Platt v. Erie County Agricultural Society, 149 N. Y. S. 520, 164 App. Div. 
99 (1914); Morrison v. MacLean, 160 Wis. 621, 152 N. W. 475; Smith v. 
Cumberland Co. Agr. Soc., 163 N. C. 346 (1913); Roper v. Ulster County 
Agricultural Society, 136 App. Div. 95, 120 N. Y. S. 644 (1909); Canney v. 
Rochester Agricultural and Mechanical Assn., 76 N. H. 60, 79 Atl. 517 
(1911) ; Richmond & March Railway Co. v. Moore’s Adm., 94 Va. 493, 27 
S. E. 70 (1897) ; Smith v. Benick, 89 Md. 610, 41 Atl. 56 (1898); Bernier 
v. Woodstock Agr. Soc., 88 Conn. 558, 92, Atl. 160 (1914) ; Burns v. Herman, 
48 Colo. 359, 113 Pac. 310 (1910). Most of these cases are reported in 
1928 U. S. Av. Report. 

38. Some time before 1920, an “aviator who landed in a grass plot in 
Van Cortlandt Park, New York, was arrested, charged with ‘unlawfully 
disturbing the grass in a grass plot in Van Cortlandt Park by landing there 
with an aeroplane without a permit from the proper authorities.” Wood- 
house, ee of Aerial Laws (Frederick A. Stokes Co., New York, 
1920), 7. 

In People v. Crossan (Dist. Ct. of App., 2nd Dist. of Cal., 1927) 261 
Pac. 531, 1928 U. S. Av. R. 77, an aviator was convicted of manslaughter 
for negligently killing two bathers, in making a forced landing in the surf 
at Venice, California. On appeal, the case was reversed and remanded 
for a new trial. 

In Rex. v. Henderson, an aviator was found to have been flying low 
to the danger of the public over the Ascot races. See note 10. See also 
Rex v. Cameron, in which a prosecution for low flying was dismissed. See 
note 31. Cf. English case where members of the Royal Flying Corps were 
arrested for low flying and cutting telegraph wires. See note 4. 

39. In the Shenandoah disaster in 1925, the claim of the farmers, on 
whose land the dirigible fell, for damages was resisted on the ground that 
some had charged the public admission for the privilege of entering their 
land. “The dirigible ‘Shenandoah,’ while passing over Eastern Ohio was 
torn to pieces by a storm through no fault of the officers in charge, the 
parts falling on the lands of certain farmers. Curiosity seekers gathered 
from all parts of the country, trampling down the vegetation and destroying 
fences. Some of the farmers applied to the United States Government for 
damages. It developed that in certain instances the farmers had charged 
admission for the privilege of entering upon their land.” Jome, “Property 
in the Air as Affected by the Airplane and Radio,’ 4 Jour. Land & Pub. 
Util. 257 266 (1928). ; 

In Guille v. Swan (N. Y. Sup. Ct.) 19 Johns, 381 (1822), a balloonist 
was held liable for the damages to the plaintiff’s turnip patch, committed 
by some 200 curiosity seekers, as well as for the damage due to his balloon. 

“In the New York Sun, June 28, 1914, it is said that a landowner in 
France, who sued three aeroplane firms whose machines continually passed 
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The extent of the aviator’s liability for injury to third per- 
sons on the ground, as a result of direct contact, is a distinct 
problem and will not be considered in this paper other than as it 
bears on the right of flight itself. 


(5) Obstructions to Aviation by Structures on the Ground. 


On March 8, 1932, a tri-motored plane of the Century Airlines crashed 
into an abandoned windmill 30 feet high and 300 feet from the Curtiss-Stein- 
berg airport at East St. Louis, Illinois, where the plane was practicing night 
landings, with the result that two of the six pilots in the plane were 
killed. The transport company knew the windmill was a menace to the 
use of the airport, and had unsuccessfully sought permission to remove, light 
or mark the windmill. It is reported that the transport company had even 
offered to purchase the field at a price it considered reasonable, but that the 
farmer who owned the windmill was endeavoring to secure an exorbitant 
purchase price.?° 


Instances of structures on the ground interfering with aviation 
have been numerous but have seldom reached the courts. They, 
however, promise to become more serious in and around airports 
unless the angle of climb is radically changed by perfection of the 
autogiro or some new type of craft. In dealing with these ob- 
structions, the courts will find that the same formula will not 
satisfactorily handle all structures in all places. For instance, ob- 
structions which interfere with taking-off or landing from airports, 
cannot be classed with structures which interfere with ordinary 
flying. Normally, instances of the latter type will be relatively 
rare. It is reported, however, that high tension electric lines have 
interfered with the carriage of mail between Cleveland and Chi- 
cago during severe weather when the mail planes were forced to 
fly close to the ground. Buildings which are much taller than 
neighboring structures may prove a hazard to aviation. If the 
landowner is to retain his ancient freedom of building upon his 
land as high as he pleases without regard to the character and 
height of buildings in the neighborhood or to the interests of avia- 
tion, then provision for lighting unusually tall structures becomes 
desirable in order to prevent collision in inclement weather. In 
such a situation, must the landowner permit the Department of 





over his property, has been awarded three hundred dollars damages. The 
court considered that the air can not by its very nature be privately owned 
and that it is absolutely free, but it awarded damages in respect of the too 
frequent landings of defendants’ airmen on plaintiff’s property.” 2 C. J. 
304, n. 40a. Cited in ’oodhouse, Textbook of Aerial Laws (New York: 
Frederick A. Stokes Co., 1920), p. 7; Jome, supra, p. 267. 


40. Chicago Daily News, Mar. 8, 1932. 
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Commerce or aviation interests to light his building, or must he 
go further and maintain the lights at his own expense? 

Many types of structures near airports may be dangerous to 
aircraft in taking-off and landing.#* Numerous accidents have oc- 
curred in landing because the pilot misjudged the height of trees 
and power lines at the edge of an airport, with the result that he 
collided with such obstructions or “over-shot” the airport, i. e., 
failed to land and stop rolling before reaching the far end of the 
field. Again, planes have failed to clear obstructions bordering 
an airport because the plane failed—due to wind or field condi- 
tions—to take-off and climb as usual. Without malicious motive, 
the adjoining landowner may erect a tall building or put up towers 
for the suspension of a wireless antennae which would interfere 
with the taking-off from and landing on the airport. Attempts 
are now being made, by the use of zoning ordinances, to restrict 
the height of buildings and structures to as low as 35 feet in 
the immediate vicinity of municipal airports.‘ Captive balloons 
are coming into use for the suspension of advertisements which, if 
permitted near airports, may interfere with flying as high as 500 
feet. 

The old problem of the “spite fence” arises when structures are 
erected for the express and sole purpose of preventing aircraft 
from flying over land at low altitudes. The following instance is 
reported : 

“A threat by a Long Island golf club to erect a fence, 125 feet in 
height, at the boundary line between club and flying field, because low 
flying, in taking-off and landing, prevented peaceful enjoyment of the club’s 
facilities. . . .”48 





41. “In general it has been found that the aviator needs protection 
from obstacles such as these in leaving and approaching an airport of 
reasonable size according to present standards, for a distance of about 
1500 feet in all directions from the outer boundaries of the port.” Hubbard, 
McClintock & Williams, Airports, Their Location, ——_—V— and 
Legal Basis (I, Harv. City Planning Studies, 1930) p. 126 

42. “Report of Committee on Airport Zoning and Radnent Domain,” 
2 Air Commerce Bulletin, No. 13, p. 325 (Jan. 2, 1931). 

43. New York Times, June 20, 1929; cited in Newman, “Damage Lia- 
bility in Aircraft Cases,” 29 Col. L. Rev. 1039 (1929). 

In Glatt v. Page, the Nebraska case referred to in note 4, it is reported 
that before Mr. Glatt brought suit and after the aviators had refused to 
desist from flying over his property, he “employed a man to assist him 
at digging post holes along his property line adjoining the flying field. The 
holes had all been made and a number of wooden forms built to form a 
fence high enough to keep the planes from landing or taking off in the 
direction of his farm, when an alarmed delegation from the Lincoln Cham- 
ber of Commerce sought him out and persuaded him to desist, temporaily 
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In treating these instances, the court will not find the old type of 
spite fence entirely analogous to the aviation spite fence because 
in the former the purpose was to prevent light and air from pass- 
ing from the fence-owner’s land on to his neighbor’s property. 
The purpose of the aviation spite fence is to prevent aircraft from 
flying over the fence-owner’s land at altitudes lower than the height 
of the fence. A single cable suspended between two towers would 
be sufficient to prevent the intrusion by aircraft and would not 
interfere with the normal passage of air and light.‘* If airplanes 
are thought to be dangerous instrumentalities and the extreme 
interpretation of the maxim, cujus est solum ejus est usque ad 
coelum, is accepted, the landowner may consider that he is acting 
within his exclusive property rights in preventing aircraft from 
flying overhead. If he is conceded exclusive control of the lower 
airspace, the landowner’s spite fence would not seem to be such 
an unreasonable method of protecting his property as would be 
his shooting at low flying aircraft.*® 





at least.” Lowell, “Who Is Owner of Air Above the Land?” Aircraft, 
Oct. 1929, p. 22. 

M. Coquerel erected in 1913 or shortly before “a wooden fence, more 
than 30 feet high, surmounted with iron spikes, on his land facing the 
Clement-Bayard hangar at Trosly-Breuil, the object being to prevent the 
dirigibles from flying over M. Coquerel’s land. The courts held that M. 
Coquerel’s action was an abuse of his rights of property and ordered him 
to remove the obstruction.” R. J. L. A. 1913, pp. 83, 336. Spaight, Aircraft 
in Peace and the Law (London: MacMillan & Co., 1919) p. 59. 

44. See illustration of “balloon ‘apron’ or nets, which were suspended 
at great heights in England as an obstacle to German air raiders.” See 
Woodhouse, Textbook of Aerial Laws, opp. p. 3. 

45. In Glatt v. Page, the Nebraska case referred to in note 4, it is 
reported that after the airport proprietor had refused to cease flying over 
Mr. Glatt’s farm, “the matter developed into a miniature feud. Mr. Glatt 
alleged that the planes flew over his farm more than was necessary. The 
flyers declared that the farmer carried a shotgun with him at his work in 
the fields and brandished it whenever a low-flying plane appeared over 
the place. They were not to be so easily bluffed, they said. Mr. Glatt’s 
first offensive measure was to erect an elevated target on his land and 
invite his neighbors over for target practice at that time of day when 
air trafic at the airport was heaviest. This move brought no harm to 
the aviators, but they insisted it was through no lack of intent and attempt 
on the part of Mr. Glatt.” Lowell, supra, p. 22. 

In Rex v. Reed (Dorset Assizes, May 26, 1927), a gentleman farmer 
was “indicted for attempting maliciously to wound the pilot, for a common 
assault on the pilot (by shooting at him with a gun) and for wilful damage 
to the aeroplane which, as a fact, had a number of shot holes in it. The 
grand jury found a true bill only on the last count, and the trial jury 
acquitted the accused even upon that.” (At p. 544.) It was admitted that 
the pilot flew over the defendant’s farm at an altitude of 50 feet, clearing 
tree tops by about 3 feet, and that he annoyed defendant, frightened his 
mother, and disturbed his cattle and horses. The farmer had complained 
to the police of previous low flying but no action was taken other than to 
advise him to write to the Secretary of the Aero Club. The Times, April 
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The adjustment of the foregoing conflicting claims must take 
into consideration many factors other than the bare legitimate de- 
mands of each interest. The factor of judicial administration is 
of great importance. The adjustment of disputes should be handled 
speedily and without undue cost, and each interest should know 
in advance the relative extent of its rights. To prove a nuisance, 
several witnesses must be present and various kinds of evidence 
offered. In the clearest case, this would involve considerable ex- 
pense, in some cases the expense becoming prohibitive. An ad- 
ministrative body of experts might well be established to settle 
individual disputes, for aviation cases almost universally involve 
so many technical questions that the problems can be much better 
handled by a specialized commission with an informal and rela- 
tively flexible procedure, Testimony of lay witnesses will be un- 
satisfactory in almost any case, but this testimony can be made 
more definite and can be far better evaluated by a commission com- 
posed of persons experienced in aviation matters than by the pres- 
ent judicial process involving a jury of citizens who understand 
little or nothing of flying and a court that is usually quite un- 
familiar with these technical questions, 

The airspace is almost boundless and aviators can now fly 
at great heights, but to require that all flying be carried on at a 
height at which it would never conflict with the interest of the 
landowner would be to make aviation in the immediate future 
commercially impossible. Today, much commercial flying occurs 
at about 500 feet, because wind and visibility are frequently most 
favorable at that altitude—particularly when traveling against the 
wind—and because more time and fuel are necessary in climbing 
to higher altitudes. These relatively higher altitudes are maintained 
when traveling with the wind although at such height the air may 
be more bumpy and cause inconvenience to the passengers. While 
it is true that flying in the stratosphere would be more rapid— 
due to a prevailing west-to-east wind of over 400 miles an hour— 
as yet no quick and economic means has been invented to reach 
such height. All of these factors indicate the difficulties presented 
in adjusting the interests of the landowner and the aviator, and 





27th, and May 27th, 1927; “Low-Flying Aircraft,” 91 Justice of the Peace 
543-4 (1927). 

Baldwin states: “There have already been instances of shooting at 
balloons in mere wantonness.” “Law of the Airship—Possible Methods 
and Scope of Regulation,” 4 Am. J. Int. Law 95, 105 (1910). 

During the late war, Holland asserted her national sovereignty by 
firing upon armed German zeppelins which flew over her territory. Spaight, 
Aircraft in Peace and the Law, p. 205 and p, 214. 
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question the propriety of burdening the ordinary courts with these 
technical questions. 


II. ATTEMPTED SOLUTION 


Turning, now, to the legal side of the above conflict of inter- 
ests, any compromise to be advanced must be predicated upon the 
viewpoint adopted toward the legal status of airspace. The ancient 
maxim “cujus est solum ejus est usque ad coelum,” usually trans- 
slated, “He who owns the land owns up to the sky”, forms the 
starting point of this inquiry. Next, attention must be directed 
to the application of the maxim in adjudicated cases, because, after 
all, the actions that are allowed—whether trespass, nuisance, or 
ejectment—and the relief granted thereunder are what actually 
show the extent of the rights of the two parties. Remedial relief 
becomes the criterion of substantive rights. And, lastly, new pub- 
lic policy must be formed which will weigh the economic interests 
and bridge the gaps in precedent due to the novelty of aircraft 
and the situations created by their use. 

From a study of the origin, history and cases applying the 
maxim, legal writers have advanced opinions as to the legal status 
of airspace. These conclusions vary widely but may be roughly 
classified into the following four theories of airspace ownership :*° 
(1) The landowner has unrestricted ownership of airspace ad 
coelum, This is the most inclusive and extreme interpretation of 
the maxim. (2) There is no ownership at all of unenclosed 
airspace. This theory is, the extreme counterpart of the first 
theory. (3) There is unrestricted ownership, but the airspace is 
subject to an easement of aerial transit at reasonable altitudes. 
This theory offers a compromise to the interests of the two par- 
ties. (4) There is unrestricted ownership up to a certain altitude 
at which height ownership ceases, This is the so-called “zone 
theory” of ownership and is likewise a compromise theory. The 





46. The following authors have classified the theories of airspace 
ownership, one of which contains as many as fourteen theories: Hazeltine, 
The Law of the Air (1911) pp. 54-60; Tuttle and Bennett, “Extent of 
Power of Congress over Aviation,” 5 Univ. of Cinc. L. Rev. 261, 282-7 
(1931); Ball, “The Vertical Extent of Ownership in Land,” 76 Univ. of 
Penn. L. Rev. 631, 640-3 (1928); Jome, “Property in the Air as Affected 
by the Airplane and Radio,” 4 Jour, Land & Pub. Util. 257 (1928) ; Com- 
ment, 32 Harv. L. Rev. 569, 571-2 (1919); Falkin, Comment, 16 Corn. L. 
Quart. 119, 121-2 (1930); Smith, Comment, 6 Wis. L. Rev. 47, 47-9 (1930) ; 
Hise, “Ownership and Sovereignty of the Air or Airspace above Land- 
Owner’s Premises with Special Reference to Aviation,” 16 Ia. L. Rev. 169, 
192 (1931) ; Simpson, Comment, 1 Air L. Rev. 272, 273-4 (1930) ; Marvin, 
Comment, 10 Boston Univ. L. Rev. 382, 384-5 (1930). 
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extent of the zone is designated by such phrases as “lower stratum”, 
“effective possession”, “actual user”, and the like. 

Each of these theories indicates a different and distinct at- 
titude towards aviation and leads to a different solution of the 
economic conflict mentioned. Each sanctions the use of diverse 
legal remedies. The task for the jurist is to determine whether 
or not precedent compels the adoption of any one theory, whether 
the adoption of any of the theories would do violence to precedent, 
and lastly to select the theory which will promote the most equit- 
able and fair settlement of the greatest number of problems de- 
scribed in Part I. 

Before entering into a study of legal precedent, a brief critical 
examination of these four theories of airspace ownership may be 
made for the purpose of showing the legal and practical merits 
and limitations of each theory. 


(1) Unrestricted Ownership of Airspace by the Landowner. 


This first theory is supposedly based upon a literal interpreta- 
tion of the maxim, cujus est solum ejus est usque ad coelum, It 
attempts to grant the landowner the same remedial rights in the 
upper airspace as he has in the land or groundspace itself. Every 
unauthorized flight of aircraft over private property would be a 
technical trespass, quare clausum fregit, irrespective of the altitude 
or the annoyances created by the aircraft. This means that for 
every flight, which a landowner can prove in court took place 
over his property, he can recover at least nominal damages and, 
generally, court costs. Such slight reward for trouble and expense 
would probably discourage all litigation except where the pur- 
pose was to annoy and harass. An injunction would frequently 
be granted for repeated trespasses where they might culminate in 
an easement or servitude.*? 

The theory has the advantage of giving the landowner a 
maximum of protection for any substantial interference with the 
use, enjoyment and value of his property because it permits an 
unrestricted use of the action of trespass, The disastrous effects 
on aviation occasioned by the adoption of this theory cannot be 
foretold.*® The courts probably would not allow trespass actions 





47. The idea that repeated flights will ever lead to an “easement” does 
not follow from the mere adoption of this theory of airspace ownership. 
That question must be settled independently. See Part VI for a fuller 
discussion of this point. 

48. Prof. Zollmann summarizes an article by E. H. A. in 19 Green 
Bag, 707-17 (1907) which attempts to look into the future and ascertain 
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to interfere greatly with flying activities, if only nominal damages 
were sought. It is clear that courts can control the awarding of 
costs and thus discourage the bringing of actions for nominal 
damages.‘® The most unsatisfactory part of the theory is that it 
classifies all flying as illegal and leaves practically no rights to the 
aviator, 

From the strictly legal viewpoint it is not believed that pre- 
cedent requires the adoption of this theory because the origin, 
history and cases adopting the maxim do not indicate that there 
is unrestricted private ownership of airspace to all heights. Priv- 
ate ownership is here distinguished from sovereignty. 

This was the prevailing concept of airspace ownership among 
legal scholars prior to the development of aviation,®® but, in 
justice to these scholars, it must be recognized that aviation to 
them was an unrealized dream. Since the advent of modern 
flying, a few legal writers have grudgingly accepted the theory 
as the orthodox common law formula.*! But at the same time, 
they have recognized its inability to handle satisfactorily the prob- 
lems growing out of aviation and have advocated statutory or 
constitutional changes.*? At the present time this view is no longer 
seriously advocated.*® 





the calamitous consequences of a literal adherence to the maxim. Law 
of the Air, p. 11-12. 

49. See Part VI. 

50. Coke on Littleton, p. 4a; Sheppard’s Touchstone of Common As- 
surances, p. 90; Blackstone, Commentaries, p. 18. 

51. Platt, “The Airship as a Trespasser,” 7 Ohio L. Rev. 402 (1909) ; 
Meyer, “Trespass by Areoplane,” 36 Law Magazine & Rev. 20 (1911); 
Williams, “Law of the Air,” 131 Law Times 403, 18 Case & Com. 131 
(1911) ; Richards, “Sovereignty over the Air” (Oxford: Clarendon Press, 
1912), at p. 13; Editorial, “Aerial Navigation,” 19 Va. L. Reg. 550 (1913) ; 
New York moot case, see 19 Case & Com. 681 (1913) and 42 A. L. R. 945, 
951; Carthew, “Aviation, Its Future and Legal Problems,” 63 Sol. J. 418, 
419 (1919) ; Senator Sherman, Bill 2593, Jan. 23, 1919, see Bogert, “Problems 
in Aviation Law,” 6 Corn. L. Quart. 271, 291 (1921); Johnson, “Legal 
Questions Affecting Federal Control of the Air,” 2 Air Information Circular, 
No. 181 (1921); Report of the A. B. A. Committee on the Law of 
Aviation, 46 A. B. A. Rep. 498 (1921); Plan of Judge Lamb, see Mac- 
Cracken, “Air Law,” 57 Am. L. Rev. 97, 99 (1923); Hackett, “Rights in 
Air Space and Lord Ellenborough’s Dictum,” 10 Va. L. Reg. 312, 316 (1924) ; 
Annotation, 42 A. L. R. 945, 946 (1926); Couture, “The Michigan Statute 
Regulating Aerial Navigation is Void Insofar as it is in Derogation of 
Vested Rights,” 11 Univ. of Detroit Bi-Monthly Law Rev. 159 (1928); 
Bingham, “Program of the National Aeronautic Association as Related to 
Uniformity in Aeronautic Legislation and Regulation” (address), proceedings 
of Natl. Conf. on Unif. Aero. Regulatory Laws, Dec. 16-7, 1930 (Monograph, 
Govt. Printing Off.) p. 24, at p. 24 & 29; Hise, see note 46, p. 193-4. 

52. Williams, see note 51; Editorial, “Aerial Navigation,” 19 Va. L. 
Reg. 550 (1913) ; Carthew, see note 51; Annotation, 42 A. L. R. 945 (1926) ; 
Bingham, see note 51; Hise, see note 46. 

53. However, see the discussion now going on in England on the ques- 
tion as to whether “sky writing’ by means of a search light constitutes a 
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(2) No Ownership of Unenclosed Airspace. 


This theory denies the right to bring trespass unless there 
is contact with a physical object on the land—including buildings, 
trees, and other objects attached to the soil. The action of nui- 
sance would be the only remedy for low, dangerous, or annoying 
flights of aircraft which do not actually touch something on the 
plaintiff’s land. Thus, if an airplane should fly over a field at an 
altitude of one yard, over a garden at one foot, or clear the top 
of a house by one inch, or miss the side of a skyscraper by the 
fraction of an inch, there would be no right to bring trespass 
quare clausum fregit. Unless damages or danger could be shown 
there would be no redress. An action on the case for nuisance, 
however, would lie if the flights were repeated and caused prov- 
able damages. 

Such an extreme position infringes the “property rights” that 
the ordinary man and the average judge concede to the landowner. 
The position appears to be inconsistent with the cases allowing 
trespass against shooting through the lower airspace without con- 
tact, and is inconsistent with the dicta of many cases. Stand- 
ing alone, the theory appears to be entirely inadequate to 
protect the landowner from single dangerous flights unless the 
action of nuisance is expanded to cover such annoyances, and 
unless an injunction is allowed to prevent a number of aviators 
from making single dangerous flights over the property of the 
same landowner. 

The advocates of the view do not assert that it alone affords 
adequate protection to the landowner. They contemplate police 
regulations, fixing the minimum altitudes of flight, in the interests 
of the safety of both the landowner and aviator. Low, dangerous 
flying would thus be prevented by criminal prosecutions instituted 
by the state upon complaint of landowners or special state officers. 
This procedure would relieve the landowner from the responsi- 
bility and expense of maintaining a suit in which only nominal 
damages may be recovered, 

The doctrine that there is no ownership of unenclosed air- 
space is now advocated by the American Bar Association Com- 
mittee on Aeronautical Law which suggests a modification of the 
old Uniform State Law for Aeronautics of 1922 in favor of a 
provision which will leave the courts free to adopt this second 





trespass. 24 Flight 420 (May 13, 1932), and Sweeney, “Rights of Neighbor- 
ing Landowners,” 3 JourNAL oF Air Law 393, 396, n. 8 (1932). 
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position.** The theory has had many advocates among the re- 
cent writers who have given serious attention to the problem,* 
but on the other hand, has been subject to severe criticism.*® 

Certainly legislatures, and the administrative officers who work 
under them, as contrasted with the courts, would be given maxi- 
mum freedom to adjust the conflict of the two interests. A settle- 
ment could be made according to the opinion of what was socially 
desirable. This result follows because a denial of ownership takes 
airspace out of the category of “property” protected by the “due 
process” clause of the federal constitution. Abundant protection, 
however, can be afforded every interest of the landowner, through 
the police power. The extent to which the courts, under this 
theory, would allow the legislatures by statutes to take away their 
rights to determine to what extent the landowner’s use and en- 
joyment should be protected, is doubtful, 


(3) Ownership of Airspace Subject to an Easement for Aerial 
Transit. 


The third theory begins like the first by asserting that air- 
space is owned by the landowner to an unlimited height. The 
ownership is burdened, however, by a public easement for aerial 
transit. Aerial transit is considered a privileged entry of the air- 
space at such height, presumably, as does not unreasonably inter- 
fere with the possessor’s enjoyment of the surface. All other 
flying is non-privileged against which an action of trespass will lie, 
regardless of the height. Before the development of aviation, the 
easement was considered to have been dormant, but, as it ran in 
favor of the public, the prescriptive limitation did not operate.5” 
The public right of passage through airspace is thought to be anal- 
ogous to both the easement of navigation which the common law 





54. Report of the Standing Committee on Aeronautical Law of the 
American Bar Association, Sept. 1931; see 2 JourNnaL or Arr Law 545 
(1931). This theory was urged upon the federal Circuit Court of Appeals 
in Swetland v. Curtiss Airports Corp. in the brief filed for the defendants. 
bing theory was also suggested by Salmond in his work on Torts (7th ed.) 

55. McNair, “The Beginnings and the Growth of Aeronautical Law,” 
1 JourNAL oF Arr Law 383 388 (1930); Simpson, Comment, 1 Air L. Rev. 
272 (1930); Logan, “Aviation and the Maxim Cujus Est Solum,” 16 St. 
Louis L. Rev. 303. (1931); Tuttle and Bennett, see note 46; Comment, 
15 Minn. L. Rev. 318, 326 (1931); Willebrandt, Brief Amicus Curiae, in 
C. C. A. 6, Swetland v. Curtiss Airports Corp. 

56. Hayden, “Objections to the New Uniform Aeronautical Code,” 18 
A. B. A. Jour. 121 (1932); MacChesney, Remarks Before Am. Bar Assn., 
56 A. B. A. Rep. 86 (1931). : 

57. Zollmann, “Law of the Air,” p. 10-11. 
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gave over navigable streams where the stream beds were privately 
owned,®* and also to the easement to use a public highway 
where the sub-soil was private property.°® Many have challenged 
the value of these analogies.®° 

Such an easement does not permit every kind of flying over 
private property. Instead, it is limited to aerial transit. Thus, 
hovering over private property by an airship or autogiro or cir- 
cular flying will be a non-privileged entry against which an action 
of trespass would lie. In the same class would come all types 
of stunt flying and student instruction. If the easement were 
limited strictly to commerce, even greater difficulty would result. 
This is the theory that apparently underlies the old Uniform State 
Law of Aeronautics® and the federal Air Commerce Act of 1926. 
Between 1920 and 1926 this appears to have been the prevailing 
theory among legal scholars who seriously treated the present 
problem.” Since 1926 the theory has found few advocates®* and 
many critics.** It was again advanced in 1931 by the committee 
of the American Law Institute on the restatement of the law of 
torts.° 

Legally, there is an absence of direct precedent showing an 
easement of aerial transit. Technically, an easement implies that 
there is property and ownership in the space in which the ease- 
ment is a limitation, The same lack of precedent to show that 
airspace is owned without limit upwards, in support of the first 





58. Lee, “Civil Aeronautics—Legislative History of the Air Commerce 
Act of 1926” (Washington: corrected to Aug. 1, 1928); Mollica, “The 
Extent of the Right of the Private Owner of Land to the Space Above,” 
11 Univ. of Detroit Bi-Monthly L. Rev. 13 (1926). 

59. Report of the Am. Bar Ass’n Committee on the Law of Aviation, 
46 A. B. A. Rep. 498 (1921). 

60. Marshall, “Some Legal Problems of the Aeronaut,” 6 Ill. L. Quart. 
50 (1923); Logan, Reply to General MacChesney, 56 A. B. A. Rep. 89, 90 
(1931) ; Newman, “Aviation Law and the Constitution,” 39 Yale L. Jour. 
1113, 1128-9 (1930); Tuttle & Bennett, see note 46. 

61. The brief filed by counsel for the Aeronautical Chamber of Com- 
merce of America, as Amicus Curiae in Swetland v. Curtiss Airports Corp., 
apparently approved this theory by contending that the navigable water 
analogy was applicable. As the right of the public to travel on navigable 
streams is superior to the right of the private riparian or stream-bed 
owner, the brief gives the theory a very pro-aviation turn by asserting that 
the landowner cannot complain if his enjoyment is cut down by proper 
air transit. ; 

62. Hazeltine, see note 46, p. 77; Davids, Law of Motor Vehicles, p. 
292; Bogert, see note 51; Lee, see note 58; Mollica, see note 58, pp. 138, 146. 

63. MacChesney, see note 56. 

64. See note 60. 

65. Tenative Draft No. 7, see Reporter’s explanatory note appended to 
section 1002; 1931 U. S. Av. R. 280, 286 
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theory, exists here. Transferring the easement concept to a new 
situation, where it lacks the historical meaning that has grown 
up about the term, has been thought to court undue confusion and 
difficulty. The theory leaves the right of the aviator in an ex- 
tremely nebulous state. 


(4) Ownership Up to a Certain Height Only, 


The fourth theory asserts that there is private ownership 
of airspace up to a certain altitude, which may vary according 
to the particular circumstances, and that above this altitude air- 
space belongs to no one (res nullius) or is community property 
(res communis). Airspace is divided, accordingly, into two zones 
—upper and lower. The ordinary incidents of ownership exist 
in the lower stratum. Any entry into that space, not privileged, 
constitutes a technical trespass just as much as if it had been 
upon the surface. Moreover, there is no general privilege ex- 
isting in favor of the public for purposes of aerial transit in the 
lower stratum, but flying in the upper stratum is unrestricted un- 
less it constitutes a nuisance in the same manner that flying over 
neighboring land might create a nuisance. 

The actual location of the dividing line between the upper 
and lower strata is indefinite and may fluctuate with the use to 
which the surface is put. Generally speaking, the lower stratum 
would be that zone in which repeated flights of aircraft would 
constitute a legal nuisance to the use then being made of the sur- 
face. Various phrases have been employed to designate this area— 
“lower stratum”, “possible effective possession”, “effective user”, 
“actual user’, Each phrase is indefinite and allows a court to 
declare any flight to come within or without the lower stratum 
as the particular circumstances demand. It is possible that a single 
height might be fixed for all land but this would appear to be 





66. While the allowance of an action of trespass is the distinctive 
legal characteristic of the lower stratum, it is believed by some advocates 
of the zone theory that this does not necessarily require the recognition of 
full rights of ownership in such airspace. Compare the views of the follow- 
ing authors: Kuhn, “The Beginnings of an Aerial Law,” 4 Am. J. Intern. 
Law 109, 127 (1910) ; Valentine, “The Air—a Realm of Law,” 22 Jurid. Rev. 
85, 88 (1911); “Aviation and Wireless Telegraphy as Respects the Maxims 
and Principles of the Common Law,” 71 Cent. L. Jour. 1, 2 (1910); 
Wigmore, II Select Cases on the Law of Torts (Boston, 1912) Appen. A, 
p. 855-6; Mollica, see note 58, pp. 142, 146; Zollmann, see note 57, pp. 13-14; 
Hotchkiss, A Treatise on Aviation Law (New York, 1928) p. 25; McNair, 
see note 55; Comment, 15 Minn. Law Rev. 318, 326-7 (1931); Willebrandt, 
see note 55. 
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entirely arbitrary and would destroy the desirable flexibility of 
the theory. 

The extent of the lower stratum may vary with the countless 
uses to which land may be put although, for most uses, a given 
height will afford the owner adequate protection. The decision 
in each case must be made by a court, or other administrative 
body, upon full presentation of the facts. But this decision need 
only indicate that certain flying occurs above or below the hypo- 
thetical dividing lines. The chief objection to the fourth view 
is the impossibility of determining the dividing line, in advance 
of a litigated case. Few courts may render opinions until a case 
actually arises, and this fact gives rise to an additional reason for 
having these questions dealt with by a special commission. Such 
an administrative body, unhampered by seemingly rigid procedural 
rules, might, upon the basis of expert knowledge and experience, 
prescribe workable regulations to govern flying altitudes over the 
various areas—according to the use to which the land is put—and 
thus avoid the necessity, trouble and expense of litigation.*7 While 
courts act only after a problem arises, an expert commission could 
anticipate it in advance and thus save both interests the burden 
of numerous test cases. 

Until the recent aviation cases, no court intimated that the 
rights of a landowner were to be bounded by any concept of 
“lower stratum”. But, of course, a determination of “ownership” 
by the criterion of ‘“‘possession” would imply some degree of limi- 
tation,®* and there is abundant dicta in the early cases to the effect 
that the cujus est solum maxim would not be employed without 
some qualification.” Smith v. New England Aircraft Co., and 
Swetland v. Curtiss Airports Corp., each appear to have adopted 
slightly varying interpretations of the zone theory.7° These cases, 





67. It is recognized, of course, that the real difficulty will come, not in 
prescribing the altitude regulations, but in the pilot’s ability to identify the 
various land uses and so conform his conduct to the regulations by flying 
at the proper altitude above the different areas. 

68. See Part V. 

69. See Part IV. 

70. Judge Rugg in the Smith case stated that flying at 100 feet over 
woodland constituted a trespass but that flying above 500 feet, even over 
the plaintiff's residence, did not constitute a trespass or create a nuisance. 
Judge Hahn in rendering the opinion of the District Court in the Swetland 
case, spoke of “effective possession” as fixing the extent of the plaintiffs’ 
exclusive property rights and indicates that under the circumstances it 
should be located at 500 feet. In the Circuit Court of Appeals, Judge 
Moorman divided airspace into an upper and lower stratum and inferred 
that trespass would lie in the lower stratum but stated that the lower 
stratum was not invaded by the flying in that case. 
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and possibly the early aviation cases,"1 are authority for the zone 
theory, but it is believed that there was practically no precedent 
compelling these courts to adopt this theory. A few nineteenth 
century legal writers suggested the zone concept’ and at the pres- 
ent time it is advocated by a considerable number of jurists.” 
Before finally selecting one of the above theories and sug- 
gesting the manner in which it may be used to adjust the conflict- 
ing interest of landowner and aviator, a more detailed examination 
of legal precedent will be undertaken in order that the limitations 
confronting such a selection may be more fully appreciated. 


III. AuTHORITY OF PRECEDENT: THE Max1imM—HIstory THEREOF. 


Reference to the maxim, cujus est solum, ejus est usque ad 
coelum, in English law, was first made in Bury v. Pope, decided 
in the 29-30 year of Elizabeth (1586). The case involved a pre- 
scription of light and at the end of the opinion the following was 
appended : 


“Note. Cujus est solum, ejus est summitas usque ad coelum. Temp. Ed. I.”74 


The note is interpreted by Hazeltine to mean that Croke, the re- 
porter, is stating that “from Edward I’s time onward, it had always 
been a maxim of the English courts,”"> and Edward I reigned 





71. Commonwealth v. Nevin and Smith (Ct. of Quarter Sessions, Jeffer- 
son Co., Pa. 1922); Johnson v. Curtiss Northwest Airplane Co. (Dist. Ct., 
2d Jud. Dist. of Minn., 1923); Glatt v. Page (Dist. Ct. 3d Jud. Dist. of 
Neb. 1928). These cases are discussed more fully in Part IV. 

a Pollock, Torts (13th ed.) p. 362; Burdick, Law of Torts (4th ed.) 
p. ; 
73. Kuhn, see note 66, p. 127; Baldwin, “Law of the Airship—Possible 
Methods and Scope of Regulation”, 4 Am. Jour. Intern. L. 95, 97 (1910) ; 
“Aviation and Wireless Telegraphy as Respects the Maxims and Principles 
of the Common Law,” 71 Cent. L. Jour. 1 (1910); Sperl, “Legal Side of 
Aviation,” 23 Green Bag 398, 400 (1911); Paul Matter, La Revue Bleue, in 
Spurr, “Let the Air Remain Free,” 18 Case & Com. 119, 123 (1911); 
Spaight, Aircraft in Peace and the Law (New York, 1919) p. 55-6; Webb, 
“Can I Fly over your Land?” 48 Wash. Law Rep. 673, 674 (1920); Trabue, 
“The Law of Aviation,” 9 A. B. A. Jour. 777, 789 (1923); Zollmann, see 
note 57, pp. 22, 24; Hotchkiss, see note 66, p. 25; Jome, see note 46, p. 
265; McCormick, Comment, 1 Rocky Mtn. L. Rev. 241 (1929); Newman, 
see note 60; Strawn, “New Problems for the Lawyers,” 43 U. S. Law 
Rev. 389, 396 (1929); Bouve, “The Private Ownership of Airspace,’ 1 Air 
Law Rev. 376, 379 (1930); Marvin, Comment, 10 Boston Univ. L. Rev. 
382, 386 (1930); Annotation, 69 A. L. R. 316 (1930); Falkin, see note 46, 
pp. 124-5; Wenneman, Municipal Airports (Cleveland, 1931), p. 278; Hayden, 
see note 56; Fagg, “Airspace Ownership and the Right of Flight,” 3 JourNAL 
or Arr Law 400 (1932). 

74. 1 Cro. Eliz. 118, 78 Eng. Repr, 375. 

75. Hazeltine, The Law of the Air (London: Univ. of London Press, 
1911) p. 62. 
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from 1272 to 1307. De Montmorency calls this the reporter’s dar- 
ing addition.”* The second mention of the maxim is found in 
Baten’s Case, 8 James (1611),77 where it is quoted parenthetically 
in the middle of the opinion. The case involved a house “newly 
built” which overhung the plaintiff’s house. An action quod per- 
mittat was allowed, which roughly corresponds to the present ac- 
tion of nuisance. 

Lord Coke in his Commentary upon Littleton, written about 
1628, mentions the maxim, and his quotation is usually looked upon 
as the source of the maxim in English law. “Land” was of pre- 
dominant economic importance in Coke’s time, and because it was 
“the habitation of man” he calls it the “preferred” element of 
the earth.”* In describing “its legall signification,” Coke adds as a 
final gesture: ; 

“And lastly, the earth hath in law a great extent upwards, not only of 
water, as hath been said, but of ayre aad all other things even up to 


heaven; for cujus est solum ejus est usque ad coelum, as is holden 14. H. 8. 
fo. 12, 22. Hen. 6. 59. 10, E. 4. 14. Registr. origin. and in other bookes.”79 


It is to be noted that, in support of the above passage, Coke makes 
three references to the Year Books, and also mentions “Reg- 
istr, origin., and in other bookes.” None of these three cases 
mentions the maxim. The earliest case, 22 Henry VI, fo. 59, 
(pl. 11), involved a dispute between landlord and tenant under a 
lease as to the ownership of six young goshawks roosting in the 
trees on the leased land. The second case, 10 Edward IV, fo. 14,°° 
related to the theft of muniments of title in which the case of the 
goshawks is referred to. The latest case 14 Henry VIII, fo. 12, 
was an action against a tenant for waste in cutting trees, and the 
question was whether the lease was from year to year and had 
expired. 





76. De Montmorency, “The Control of Air Spaces,” 3 Transactions of 
the Grotius Society 61, 66 (1918). “A careful search has failed to reveal 
the maxim in the Year Books, but I think that the word summitas is some 
evidence that it was a mediaeval gloss.” 

77. 9 Coke’s Rep. 53b, 77 Repr. 810. 

78. “This element of the earth is preferred before the other elements: 
first and principally, because it is for the habitation and resting-place of 
man; for man cannot rest in any of the other elements, neither in the 
water, ayre, or fire.” Coke on Littleton (London, 1629) Lib. 1, sec. 1, 
p. 4a. 

79. Ibid. 

80. Also cited as 49 H. VI., pl. 9. This case is given both in Norman 
French and in English in Year Books of Edward IV, Vol. 47 Publications 
of the Selden Society (London, 1931) p. 124. 
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These courts apparently assumed that the owner of land had 
an interest in birds that nested in trees growing on his soil, be- 
cause, if he owned the land which enfolded the roots of the trees, 
he owned the branches that were in the airspace above and in 
which the birds had their nests. The real dispute, in the two 
cases involving leases, was over the construction to be placed upon 
the lease. 

A case appearing in 14 Henry VIII, fo. 1 (pl. 1) discussed 
the right of the Bishop of London, as landlord, to certain herons 
and shovelers nesting in trees on land which the Bishop had leased, 
and probably is the case Coke intended to cite in the place of 
Henry VIII, fo, 12. In this case reference is made to “iesque 
al firmament” which corresponds to the Latin “usque ad coelum” 
and if Coke had meant to cite it, would offer some reason for his 
doing so: 





“Fitzh. e per exception del 
arbre, chose deins le circuit del arbre 
iesque al firmament est except, e donq 
il ne poit medler oue ceo, 

Brooke, Iustice al contrarie, 

e le lessor auera le terre sur q larbre 
cressoit, car larbre ad son estre per le 
terre sur q il cressoit in profunditie, 
e tout le aire que luy nourish in alti- 
tude, pertain a cesty a que larbre 
pertaine, e touts les profits que 
beignent del arbre: 782 


“Fitzherbert : and by the ex- 
ception of the trees things within the 
area of the tree and up to the sky 
(firmament) are also excepted and 
therefore he cannot meddle with 
them. Brook, J. (to the con- 
trary) : And the lessor will 
have the land in which the tree 
grows, for the tree has its being 
through the earth and air, and there- 
fore all the earth in which it grows 
in depth, and the air it needs in 
height belong to him to whom the 
tree belongs, as do all the profits of 
the tree. 2783 


Coke’s carelessness in citing the Year Books is well known.** The 
notation, “Registi. origin.”, probably refers to Register of Original 





81. The folio pages in the early editions of the Year Books differ 


somewhat, but in reference to these citations Holdsworth said: 


“Coke’s 


references to the Year Books there cited are incorrect.” 7 History of English 
Law (Boston: Little, Brown & Co., 1926),p. 485. ; 
82. From the folio edition printed by Richarde Tottyll, some time 


before 1591. 


83. Translation by E. R. James, Harvard Law School. 


84. “I think there has been a growing suspicion o 


recent years that 


Coke’s knowledge of the Year Books was practically confined to what he 


found in the Abridgements.” 


Bolland, A Manual of Year Book Studies 


(Cambridge Studies in English Legal History, 1925) p. 85. | 
“The best estimate of his importance as a legal authority is that of 














C. J. Best—‘The fact is that Lord Coke had no authority for what he 
states, but I am afraid we should get rid of a great deal of what is con- 
sidered law in Westminister Hall if what Lord Coke says without authority 
is not law * * *”” 5 Encyclopedia Britannica (14th ed., 1929) p. 981. 
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Writs. The note in Bury v. Pope to “Temp. Ed. I” and Coke’s 
four citations are considerable indication that the maxim had been 
used still earlier in English law. No previous mention has been 
discovered in other studies. The Abridgements to the Year Books 
were well known to Coke. The case in 22 Henry VI, fo. 59, is 
reported in both Fitzherbert’s** and Brooke’s Abridgements, and 
14 Henry VIII, fo. 1, in Brooke’s Abridgement.®® These digests 
merely summarize the contents found in the Year Books and could 
no more mislead Coke than could the texts of the Year Books 
themselves. . 

The maxim is not found among the maxims collected by Sir 
Francis Bacon,®? Edmund Wingate,** or William Noy.*® The 
maxim is accepted in Sheppard’s Touch-Stone of Common Assur- 
ances : 

“By the grant of the land, or ground it selfe, all that is supra, as houses, 
trees, and the like is granted, for Cujus est solum ejus est usque ad coelum, 
also all that is infra, as Mines, earth, clay, quarres, and the like.”’9° 
Thomas Branch listed the maxim in his collection of “Principia 
Legis et Aequitatis” published in 1753. 

Blackstone quoted the maxim with approval in his Commentar- 
ies, first published in 1766, in discussing the meaning and extent 
of land in its legal significance—particularly with regard to con- 
veyances : 

“Land hath also, in its legal signification, an indefinite extent, upwards 
as well as downwards. Cujus est solum, ejus est usque ad coelum, is the 
maxim of the law; upwards, therefore no man may erect any building, or 


the like to overhang another’s land . . . the word ‘land’ includes not 
only the face of the earth, but every thing under it, or over it. . . . by 





85. Fitzherbert, La Graunde Abridgement, part 2 (published by Richardi 
Tottelli in 1577), title, Trespass, pl. 64, fo. 207. 

86. Brooke, La Graunde Abridgement, part 2 (published by Richardi 
Tottell in 1549), title, Trespass, pl. 162, fo. 286 (22 Hen. VI, 59); pl. 167, 
fo. 291-2 (14 Hen. VIII, 1). 

87. Bacon, “Maxims of the Law’—The Works of Francis Bacon 
(Boston: Brown & Taggard, 1861), Vol. 14, p. 163-277. 

88. Wingate, Maxims of Reason: or the Reason of the Common Law 
of England (London, 1658). 

89. Noy, The Ground and Maxims of English Laws (London, 1642, & 
Middleton, Conn., 1808 from 7th London ed.). 

90. Sheppard’s Touch-stone of Common Assurances (London, 1648) p. 
90. On the margin of this passage is cited: 14 H. 8.1., Co. Lit. 4. 

91. Branch, “Principia Legis et Aequitatis” (London, 1753) p. 15. In 
the 5th London edition, the maxim is translated: “The owner of the 
soil is owner of every thing upon and above it, up to the clouds.” (p. 32). 
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the name of land, which is nomen generalissimum, every thing terrestrial 
will pass,”’92 

In defining land, Kent made a similar use of the maxim in 
his “Commentaries on American Law,” first published in 1826-30, 
but without employing the latin phraseology.®* Provisions similar 
to the maxim are found in the Code Napoleon, Article 552, and 
numerous modern European codes.** It has been embodied in the 
statutes of several American States.°> In the last one hundred 
years, the maxim has been quoted in some form or other in over 
26 English and Canadian cases and in at least 80 cases arising in the 
United States, 

Coke, the sponsor of this maxim, held maxims generally in 
the highest esteem. In discussing the principle that “inheritance 
may lineally descend, but not ascend” he expresses the opinion: 

“Maxime, i. e. a sure foundation or ground of art, and a conclusion of 
reason, so called quia maxima est ejus dignitas et certissima authoritas, 


atque quod maxime omnibus probetur, so sure and uncontrollable as that 
they ought not to be questioned.” 


The reverence which Coke manifests for legal maxims was cus- 
tomary among early writers,®’ but can hardly be accepted today. A 





92. Blackstone, Commentaries (Chicago: Callaghan & Co., 1872, Cooley’s 
2nd ed.), Vol. II, Ch. 2, p. 18. 

93. Kent cited both Coke and Blackstone and said: “Land * * * 
has an indefinite extent, upwards as well as downwards, so as to include 
everything terrestrial, under or over it.” 3 Comm. (Holmes, 12th ed., 1884), 
. 401 


94. Lycklama a Nijeholt, Air Sovereignty (The Hague, 1910), Appendix 
B, part 4. 

95. Calif. Civil Code (1923), sec. 829: “The owner of land in fee has 
the right to the surface and to everything permanently situated beneath or 
above it.” However, in California, land is defined as “the solid material 
of the earth” and thus does not include airspace: Calif. Civil Code, sec. 
659. See also Mont. Civil Code, (Choate 1921) sec. 6770; S. D. Comp. Laws 
Ann. (1929), sec. 358; N. D. Comp. Laws Ann. (1913), sec. 5351. See also 
Gas Products Co. v. Rankin, 63 Mont. 372, 389. 

96. Coke on Littleton, Lib. 1, sec. 3, p. 10b-lla. Reference is here 
made to “Pl. Com. 27. (3. Co. 40.).” 

Again in speaking of the maxim that “He which hath an estate but for 
terme of life, shall neither doe homage or take homage,” Coke says: 
“A maxime is a proposition, to be of all men confessed and granted without 
proofe, argument, or discourse. Contra negantem principia non est dis- 
putandum.” Ibid, Lib. 2, sec. 90, p. 67a. The above passages are quoted 
approvingly in Chrisman v,. Linderman et al., 202 Mo. 605, 614, 100 S. W. 
1090 (1907); and Felver v. Central Electric R. Co., 216 Mo. 195, 208, 115 
S. W. 980 (1908). ; 

97. “The attitude of early English commentators towards the maxims 
of the law was one of unmingled adulation,” 15 Encyclopedia Britannica 
(14th ed.), title, Maxims, p. 117. ; hs : 

“At the time of Lord Coke jurists had a high opinion of maxims.” 
Falkin, Comment, 16 Corn. L. Quart. 119 (1930). : 

See also preface to Bacon’s “Maxims of the Law,” cit. supra note 87; 
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maxim has been described as a “substitute for thought” which is 
a “dangerous short cut” and “apt to operate in the same way in 
law as a slogan in public affairs’.°* At best, maxims only sum- 
marize a general policy which must be interpreted and applied in 
the light of circumstances.*® Blackstone, who himself repeated 
the maxim and to whose credit is due its popularization in the 
United States, said: 

“The authority of these maxims rests entirely upon general reception 
and usage: and the only method of proving, that this or that maxim is a 
rule of the common law, is by shewing that it hath been always the custom 
to observe it, . . . how are these maxims and customs to be known, 
and by whom is their validity to be determined? The answer is, by the 
judges in the several courts of justice. . . . Judicial decisions are the 
principal and most authoritative evidence, that can be given, of the 
existence of such a custom as shall form a part of the common law.”100 


Maxims cannot be used to decide actual litigation and it is doubtful 
if such use was ever generally attempted.?% 





Bouvier, Law Dictionary, tit. Maxims; Vinogradoff, “Les Maximes dans 
l’Ancien Droit Commun Anglais,” Revue Historique de droit Francais et 
Etranger, 1923; Collected Papers (Oxford, 1928) Vol. 2, p. 239; and 
M. J. Williams, “Latin Maxims in English Law,” 20 Law Mag. & Rev. (4th 
series, 1895). 

98. McNair, “The Beginnings and the Growth of Aeronautical Law,” 
1 JourNAL oF Arr Law 383 (1930). 

Apparently the Romans were under no misapprehension of the 

proper use of maxims, see Paulus, in Justinian’s Digest, L, 17, 1. 


“Regula est, quae rem quae est A maxim (principle) is whatever 
breviter enarrat. Non ex regula ius explains a thing concisely. The law 
sumatur sed ex iure quod est regula is not taken from the maxim, but the 
fiat.” (Mommsen’s ed. of Corpus maxim is made from what the law 
Juris Civilis.) is. 


Lord Esher in Yarmouth v. France, 19 Q. B. D. 647, 653, 17 E. R. C. 
217, said: “I hardly need repeat that I detest the attempt to fetter the 
law by maxims. They are almost invariably misleading; they are for the 
most part so large and general in their language that they always include 
something which really is not intended to be included in them.” See 
Svendson v. Wallace Bros., 55 L. J. Q. B. 65, 66 (1885), and Blackburn, 
Low and Co. v. Vigors, 55 L. J. Q. B. 347, 348 (1886). See also, Salmond, 
Jurisprudence (London: Stevens & Haynes, 3d ed. 1910), App. 3, p. 481; 
Jeremiah Smith, “The Use of Maxims in Jurisprudence,” 9 Harv. L. Rev. 
13 (1895) ; Townshend, Slander and Libel (4th ed.), sec. 88, p. 71, note 1; 
Stephen, History of the Criminal Law of England (1883 ed.), Vol. 2, 
p. 94, note 1; E. Q. Keasbey, 3 N. J. L. Jour. 160. 

100. 1 Blackstone, Commentaries, Intro., sec. 3, p. 68-9. 

101. “A maxim * * * is a symbol or vehicle of the law, so far as 
it goes; it is not the law itself, still less the whole of the law, even on its 
own ground. One of the commonest mistakes of beginners and laymen is 
to take a maxim for an authentic and complete expression of the law.’ 
Pollock, A First Book of Jurisprudence (London: MacMillan & Co., 1918), 
pp. 235-6. 
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The latin phraseology of the maxim has varied somewhat, 
but the most common form is the above-quoted, cujus est solum 
ejus est usque ad coelum et ad inferos.°? The use of latin has 
given rise to many misunderstandings as to the legal meaning of 
the maxim. A literal translation of the phrase would read: “Whose 
is the ground, his it is even to the sky and down to the depths.” 
Bacon stated that he expressed maxims in latin because he regarded 
that language “as the briefest to contrive the rules compendi- 
ously”.2°* It would seem that, in regard to this maxim, latin has 
not prevented misunderstanding among modern jurists who are 
not so thoroughly schooled in the classics.1°* One group interprets 
the maxim to mean: “He who owns the land, owns up to the 
sky.” Accordingly, the maxim is made the criterion of legal 
ownership. Space is here accepted as capable of ownership. A 
second group interprets the maxim to mean: “He who possesses 





102. The following are some of the various forms the maxim has 
assumed: “Cujus est solum, ejus est summitas usque ad coelum,’ Bury v. Pope, 
see note 53; “Ab orco usque ad coelum,” Penn. Coal Co. v. Mahon, 260 
U. S. 393, 419, 43 S. Ct. 158 (1922); “Ad coelo usque ad centrum,’ Hobbs 
v. Esquimalt & Nanaimo Ry. Co, (Canadian) p. 231. For the citation of 
this case and the following cases, see note 145; “A centro usque ad coelyum,” 
Central London Ry. Co. v. London Tax Com’rs. (English), p. 479; “A 
centro usque ad coelum” and “Ad coelum et ad inferos,” Central London 
Ry. Co. v. London Tax Conrrs. (English), p. 486; “Usque ad coelum et ad 
inferos,’ Raymond Land & Investment Co. v. Knight Sugar Co., Ltd 
(Canadian), p. 163; “Ab imo usque ad coelum,” Barnett v. Johnson, p. 489; 
“Cujus est solum,’ Corbett v. Hill (English) ; “Usque ad coelum,” Hanna- 
balson v. Sessions; “Cujus solum,’ Chase v. Silverstone, p. 183; Smith 
Canal or Ditch Co. v. The Colorado Ice & Storage Co. See also “Qui 
dominus soli dominus est coeli et inferorum,’ Tuttle & Bennett, “Extent 
of Power of Congress over Aviation,” 5 Univ. of Cinc. L. Rev. 261 (1931) ; 
Colegrove, International Control of Aviation (Boston: World Peace Founda- 
tion, 1930) p. 5; Henry Coiiannier, Eléments Créateurs du Droit Aérien 
(Paris, 1929) p. 104; Basilesco, La Propriété de l’Espace Aérien (Paris, 
1920), p. 45-6. “Ad coelo ad centum,” Stair, ii, 3, 60; Ersk., ii, 6 1; 
Bell’s Prin. 940—quoted in Valentine “The Air—a Realm of Law,” 22 
Jurid. Rev. 85, 89 (1910) ;“4Ad coelo usque ad centrum” and “Inter coelum 
et inferos,” Scots L. Times 1930, p. 170; “Cujus est solum ejus est a coelo 
usque ad centrum” (or “usque ad inferos’), Lord Mackenzie, Roman Law, 
p. 170; Dart, Vendors and Purchasers, p. 129, from Goudy, “Two Ancient 
Brocards,” Essays in Legal History (Oxford Univ. Press, 1913), p. 215-30; 
“A coelo usque ad centum,” Traynor, Latin Phrases and Maxims (Edin- 
burgh: Wm. Paterson, 1861), pp. 1, 58. 

103. The Works of Francis Bacon (Boston: Brown and Taggard, 
1861), Vol. 14, p. 183. 

104. Smith, “The Use of Maxims in Jurisprudence,” 9 Harv. L. Rev. 
13 (1895). 

105. Bouvier’s Law Dictionary; Black’s Law Dictionary; Zollmann, 
Law of the Air, p. 6; Logan, Aircraft Law—Made Plain, p. 14; Haas, 
“Law of the Air,’ 2 Marquette Law Rev. 109, 111 (1918); Wenneman, 
Municipal Airports (Cleveland, 1931) p. 241. 
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land, possesses also that which is above it.”2°* This last interpre- 
tation does not necessarily imply that the maxim permits the same 
legal remedies as are permitted where ownership is made the cen- 
tral idea. Possession is here made the focal point of the maxim, 
but such an interpretation does not of itself imply that space is 
capable of legal possession, since the scope of the maxim may be 
restricted, instead, to objects in airspace. It is to be noted that 
the early English authors all associated the maxim with the defini- 
tion of land and when their full passages containing the maxim are 
examined, it is clear that none of them committed themselves to a 
theory that space per se was either owned or possessed. A third 
group has contended that the maxim had nothing to do with either 
ownership or possession but was a mere rule of construction to 
raise a presumption as to what passed by a conveyance of “land.’?°7 
The early authors admit such an interpretation but not as exclusive. 
Valentine stressed the point that several early authors had asso- 
ciated the maxim with the extent of the King’s grant. Under 
feudal law the feoffee did not receive an allodial tenure of the 
land but took it subject to services, some of which permitted the 
overlord to pass over and upon the land granted. Some recent 
authors have advanced the suggestion that if aircraft had been 
known in those days the overlord would have retained the right 
to fly over the land.*°® Some of these authors then concluded that 
such a right must have been impliedly retained and that the modern 
state has succeeded to this right and now holds it in favor of the 
public. 

All groups gloss over the difficulty found in the phrase usque 
ad coelum—up to but not including the coelum, Literally trans- 





106. Broom’s Legal Maxims (London: Sweet & Maxwell, 1924), p. 260; 
Hotchkiss, Aviation Law, p. 13. 

4% Spurr, “Let the Air Remain Free,” 18 Case and Com. 119, 121-2 
(1911). 

108. “It is of some importance to observe that these writers [Craig and 
Stair], other than Blackstone and Bell, make it clear that they are dealing 
with the extent to be attributed to the grant made to his vassal by the 
King. Their proposition comes to this, that there is nothing below heaven 
that the King may give by general grant that he is not to be held to include 
in his grant of lands. It will be noticed that this does not close the question, 
for it remains to be determined what rights in the air may the King give.” 
Valentine, “The Air—A Realm of Law,” 22 Jurid. Rev. 85, 90 (1910). See 
Stair, Institutions of the Law of Scotland (Edinburgh, 1882), Bk. 2, Tit. 3, 
sec. 60 (p. 334). 

109. Valentine, see note 108. Zollmann, Law of the Air, p. 6. Hise, 
“Ownership and Sovereignty of the Air or Airspace above Land-Owner’s 
Premises with Special Reference to Aviation,” 16 Ia. Law Rev. 169, 176 
(1931). Davis, “Legal Aspect of Federal Air Legislation,” 11 Aviation 
627 (1921). 
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lated, coelum means “the sky”, “heavens”, or “vault of heaven”, 
but it also has numerous figurative uses as does our word “sky”.2"° 
Jome has pointed out that coelum, in the sense of sky, referred to 
the region a little above “the highest tree-tops or buildings”: 
“Virgil refers to a ‘machina aequata caelo’-—a derrick equal in height 
to the caelum. The machine of which he sings stood on top of a wall. 
The entire distance probably did not exceed 100 feet.’’111 
If this interpretation were literally adhered to, ownership or pos- 
session would extend only up to the lowest height of that region 
which is probably below the space commonly used by airplanes. 
However, it may well be that this use would be comparable to 
our figurative use of the term “sky-scraper”. There is no doubt 
that this restriction found in the phrase usque ad coelum was not 
consciously conceived of by Anglo-American courts until the last 
decade, although their actual decisions, if not their dicta, accord 
with such limitation perfectly. 


Origin of the Cujus Est Solum Maxim, 


In two senses, the maxim is said to be of Roman origin: 
first, that the maxim was taken directly from Roman sources and, 
second, that although not found in the sources it is consistent with 
the principles and usages of Roman law. All attempts to trace 
the exact language of the maxim to the Corpus Juris have failed. 
The phraseology is now believed to have originated in a gloss or 
marginal note upon several passages of Justinian’s Digest which 
remotely suggests the maxim. Accursius is now generally recog- 
nized as the originator of the maxim and the author of this gloss.1? 


110. See 2 Forcellini, Totius Latinitatis Lexicon (Prati: 1861), tit., 
Caelum, p. 17; Andrews, Latin-English Lexicon (New York: Harper & 
Brothers) tit., Coelus, p. 295, 2nd definition: “The aerial region over the 
earth, the air, sky, atmosphere, temperature, whether (very freq.).” Figura- 
tive uses: “Aliquod caeli signum,” constellation; “de caelo tactae,’ to be 
struck by lightning; “albente coelo,’ at break of dawn; “de caelo servare,” 
to observe the signs of heaven; “delabi caelo,” to drop from the sky (of 
a sudden good fortune); “caelum ac terras miscere,’ to throw everything 
into confusion; “Caesar fertur in caelum,’ praised to the skies; “collegam 
de caelo detraxisti,’ deprived of his position; “in caelo sum,” I am in heaven, 
i. e. very happy; “omnia, quae tu in caelum ferebas,” extolled. 

111. Jome, “Property in the Air as Affected by the Airplane and 
Radio,” 4 Jour. Land & Pub. Util. 257, 62 Am. L. Rev. 882 (1928). 

112. This explanation of the origin of the maxim has been accepted 
by: Eugene Sauze, “De Abus du Droit dans les Applications a la Loco- 
motion Aérienne,” Revue des Idées (Aug. 15, 1910): “When we trace the 
maxim back to its origin, the germ of it is found in a gloss by Accursius, 
of a date corresponding more or less to the year 1200.” 

Henry Guibé, Essae sur la Navigation Aérienne en Droit Interne et en 
Droit International, (Paris, 1912). ' 

Spaight, Aircraft in Peace and the Law (London: MacMillan & Co., 
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He lived from about 1184 to 1263 and was one of the glossators 
of the Bolognese school whose aim was to revive and popularize 
Roman law.’* He himself made many extensive glosses upon the 
Digest, Code and Institutes—one author credits him with “a round 
hundred thousand’.1!* He arranged, with his own comments, the 
almost innumerable glosses, then existing, into what has become 
known as the “Glossa ordinaria’."> A few modern writers have 
attributed the gloss to Cinus (Gino) of Pistoia who was of the 
same school and lived between 1270 and 1366,1*° and others merely 





1919), p. 54; M. Guibe “found a gloss with the sign ‘Acc,’ in the margin of 
an edition of the Digest printed in Paris in 1519, at the law Si Intercedit, 
and thus tracked the famous maxim to its author, the glossator Accursius.” 

Bouvé, “The Private Ownership of Airspace,” 1 Air L. Rev. 232, 247 
(1930) ; “There seems, on the whole, little doubt that the origin of the 
maxim is the Accursian gloss.” 

113. “The critical examination of the state of the text was one of 
the chief preoccupations of the Bolognese scholars. The next was literal 
interpretation * * *, Their glosses could not well remain between the 
lines as explanations of single words or short remarks. They naturally 
spread out on the margin, where there was more room for notes, that were 
not merely transliterations. With Azo and Accursius they grew to be 
consecutive commentaries. * * * With the Bolognese they assumed a 
more distinct character as statements of juridical rules, and were nick- 
named Brocardica.’ Vinogradoff, Roman Law in Medival Europe (2d ed., 
1929), p. 58. 

114. On the life of Accursius, see a note by F. de Z., in 46 Law 
Quart. Rev. 148-150 (1930); this note refers to several continental authors 
who have made extensive biographical studies. See also, De Colquhoun, 
A Summary of Roman Civil Law (London: Stevens & Sons, 1851), pp. 
167-8; and 1 Encyclopedia Britannica (14th ed.) p. 114. 

115. Carlo Calisse said: “The most famous among the Glossators is 
Accursius. Whether by his merits or by his cleverness, his name came to 
embody all that the school stood for. * * * This gloss, distinguished 
from all others by the name ‘Accursiana’ or ‘ordinaria’, was a comprehensive 
collection of all preceding glosses, summaries, and other works. * ” 
It supplanted all that had gone before. The extraordinary repute of 
Accursius went on increasing after his death, * * * In the courts his 
gloss was as good as law; and the saying was in vogue “Quidquid non 
agnoscit glossa nec agnoscit curia. In the schools, his gloss was the 
“only text studied; for the other jurists, and even the books of Justinian, 
were laid aside. This great work of Accursius was of course not without 
its defects. He had not in all instances preserved the best nor excluded 
the poorest of his predecessors’ glosses. He did not always abridge cor- 
rectly. * * * Yet it is hardly right to attempt to pass judgment in these 
matters upon Accursius’ work as we have it. For one thing, it would require 
a complete acquaintance with the sources abridged by him; and most of 
them either are long perished or repose still in manuscript. Moreover, in 
the course of repeated copyings, so many errors have occurred, in omitting 
or exchanging the signs-manual which serve to identify the passages of the 
other authors and of Accursius himself, that it is now unsafe to base 
conclusions upon the authorship of particular passages.” I Continental Legal 
History Series (Boston: Little, Brown & Co., 1912) p. 139-140. 

116. Miraglia, Comparative Legal Philosophy (Translated 1912), sec 
292, p. 474-5: “Many invoke the authority of the Roman Law, accord- 
ing to which the scholastics say that the owner of the soil is the 
owner of a column of air to heaven and of a column of earth to ‘infernus,’ 
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assert that the maxim is derived from Roman sources generally, or 
was the product of some medieval “black letter lawyer.’’*7 

The gloss most generally referred to for the origin of the 
maxim appears as a marginal note to a passage by Paulus in Jus- 
tinian’s Digest, VIII, 2, 1, which describes the limitations on the 
acquisition of servitudes when a public way intervenes between 
the dominant and servient estate because “the air ought to be 
free’.48 In the Pandectum Vetus published at Venice in 1541 
“with notes by Accursius and many others, especially Antonio 
Persio”, appears the following gloss upon the above passage: 
Whose is the soil, his it ought to 


be up to the sky; as here & below 
see XLIII, 24, 22, 4. 


“Cujus est solum, ejus debet esse 
usque ad coelum, ut hic, & infra 
‘Quod vi aut clam’. 1 fi. §. pen.”119 


While the name Accursius is not appended to this gloss, it is found 





but such statements are a hyperbole invented by Gino da Pistoia and have 
no foundation in the sources of Roman law, which teaches different limita- 
tions of the property right in regard to what is above and below the soil.” 
See also Brissaud, History of French Private Law (Tr. 1912), p. 283. Ball 
accepts the explanation of Brissaud and Miraglia. Stuart Ball, “Jural Nature 
of Land,” 23 Ill. L. Rev. 49 (1928). 


117. Hazeltine, The Law of the Air, p. 58. “This doctrine is based 
upon the ancient maxim derived from the Roman system of law that whoever 
owns the land owns all below the surface and all above.” 

Baldwin, “The Law of the Airship,’ 4 Am. J. Int. L. 97 (1910). 
“This maxim was not derived from the nation whose language is used 
for its statement and, as we have seen, is foreign to the conceptions 
of the Roman Law as to what is the common property of all. It is the 
production of some black-letter lawyer, and, like every short definition of 
a complex right, must be taken with limitations.” 

See also: Goudy, “Two Ancient Brocards,” Essays in Legal History, 
p. 230; Sir H. Erle Richards, “Sovereignty over the Air’ (Clarendon Press, 
Oxford, 1912), p. 11; Kuhn, “The Beginnings of an Aerial Law,” 4 Am. 
J. Int. L. 123 (1910); De Montmorency, “The Control of Air Space,” 
3 Trans. of Grotius Society (1917), p. 66; MacCracken, “Air Law,” 
57 Am. L. Rev. 97 (1923); Wenneman, Municipal Airports, p. 241. 


















118. “Si intercedat solum publicum 
vel via publica, neque itineris acusve 
neque altius tollendi servitutes im- 
pedit: sed immitendi protegendi pro- 
hibendi, item fluminum et. stillici- 
diorum servitutem impedit, quia cae- 
lum, quod supra id solum intercedit, 
liberum esse debet. (From Momm- 
sens ed. of 1911). 


“Tf public ground or a public road 
comes in the way, this does not 
hinder the servitude of a via or an 
actus or a right to raise the height of 
a building, but it hinders a right to 
insert a beam, or to have an over- 
hanging roof or other projecting 
structure, also one to the discharge 
of a flow or drip of rain-water, be- 
cause the sky over the ground re- 
ferred to ought to be unobscured.” 
(Monro’s Translation of the Digest 
[Cambridge: University Press, 1909] 
Vol. 2, p. 68.) 


119, The abbreviations found in the above edition have been expanded. 


In some editions this passage is found at VIII, 1, 21. 
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at the end of the last note on the above page. 
are found in subsequent editions of the Digest.}° 


of burial-lots free from over-hanging trees.?** 
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Similar glosses 
The cross- 
reference refers to a pasage in the Digest concerning the keeping 


In the 1541 edi- 


tion of the Digest, above mentioned, the gloss appended to this 
section consists merely of a reference back to the above-quoted 


passage.'*? 
gest the maxim.?° 


Several other passages from the Digest remotely sug- 


In the Code of Justinian, III, 34, 8, is a passage stating that 
a proprietor is free to build upon his land when not under a servi- 
tude.** In an edition of the Code, printed at Nuremberg in 1488, 
by Koberger, appears the following gloss: 





120. Leyden: 
1563. 


Hugonem a Porta, 1549, 1552, 1557; Amsterdam, 1548, 


121. Quod Vi Aut Clam, (XLIII, 24, 22, 4). 


“Si quis projectum aut stillicidium 
in sepulchrum immiserit, etiamsi ip- 
sum monumentum non _s tangeret, 
recte cum eo agi, quod in sepulchro 
vi aut clam factum sit, quia sepulchri. 
sit non solum is locus, qui recipiat 
humationem, sed omne etiam supra 
id caelum: eoque nomine etiam 
sepulchri violati agi posse.” (From 
Mommsen’s ed. of 19]1) 


122. Similar glosses are found 


in the following editions: 


If anyone causes a projection to 
hang over, or water from a roof to 
drop upon a burial place, even though 
it does not touch the tomb itself, 
there is a rightful claim against him 
because an injury was done to the 
tomb “vi aut clam,” since that is not 
only the place of the tomb which re- 
ceives the interment, but also all the 
sky above it: and on this ground an 
action is possible against him for 
violating a tomb. 


Leyden: 


Antonium Vincentium, 1512, Hugonem a Porta, 1550; Venetiis, 1591 ; Leydon: 


Hugonem a ~— 1569, 1602. 
RIT; 223;-21, 


123. os VIII, 2, 9 Ulpian: 


“Cum eo, qui tollendo obscurat 
vicini aedes, quibus non serviat, nulla 
competit actio.” (From Mommsen’s 
ed. 1911) 


In some editions this passage is found at 


“Where a man by raising the 
height of his own house cuts off the 
flow of light to that of his neighbour, 
but is not subject to a servitude in 
respect of the latter, there is no 
right of action against him.” (Mon- 
ro’s trans., p. 70) 


Upon this passage the following gloss is found in the 1541 edition: 


“Si habeo domum, possum eam ex- 
altare usque ad coelum, si non debeo 
alii servitutem. Viuia.” 


124. “Altius quidem aedificia, tol- 
lere, si domus servitutem non debeat, 
dominus eius minime  proibetur.” 


ot 1911) 


(From Mommsen’s ed. 


If I own a house, I can raise it 
even to the sky, if I owe no servi- 
tude to anyone. 


One is in no wise prevented from 
constructing his building higher pro- 
vided his building acknowledges no 
servitude. 
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“Videtur ergo quod quodlibet prae- It was adjudged, therefore, that 
dium praesumitur liberum nisi pro- every property is presumed free un- 
betur contrarium est enim cuiuslibet less there is a contrary restriction, 
usus usque ad celum . . .77125 for everyone’s enjoyment extends to 

the sky above. 


Similar glosses appear in subsequent editions of the Code.'** 
No other passages from the Corpus Juris Civilis have been found 
or referred to which employ language suggesting the maxim cujus 
est solum. It is to be noted that all of the above passages refer 
to public or sacred land and that rights in such land do not need 
to be the same as those over private land.127 From the above 
sources, it is clear that there is nothing in the original Roman 
texts which directly supports the maxim. It would seem even to 
be doubtful whether the gloss attributed to Accursius directly sup- 
ports the maxim because of the word debet—ought to be—and not 
habet. 

Much consideration has been given to the question as to 
whether the maxim is consistent with the spirit of Roman law, 
although not literally found therein, and upon this question modern 
legal writers are divided.12° The air (aer) was considered res 
communis in Roman law in the same manner as the sea and the 
seashore. Many passages from the Corpus Juris are cited to 





125. The abbreviations found in the above edition have been expanded, 
following Capelli’s Dizionario di Abbreviature Latine ed Italiane (Milan, 
1912). 

126. Amsterdam, 1663. Two variations of this gloss have been found 
in the following editions: 

“Videtur ergo, quod quodlibet praedium praesumitur liberum nisi 
probetur contrarium est enim cuiuslibet solum usque ad celum.” Leyden, 
Antonio Vincentio, 1512. 

“Videtur ergo, quod quodlibet praedium praesumitur liberum, nisi 
probetur contrarium est enim eius usque ad coelum, cuius est solum.” Leyden, 
1553, 1569, 1591; Paris, 1566. 

127. “Both these passages refer to the space above land that is not 
private property, but they appear to lay down with respect to public or 
sacred lands the general principle as stated by Dr. Roby (Roman Private 
Law, Vol. 1, p. 414).” De Montmorency, “The Control of Air Spaces,” 3 
Trans. Grotius Soc. (1918), p. 61-65. 

“Whatever belonged to the Roman people lay outside the pale of 
private law.” Sohm’s Institutes of Roman Law (Oxford: Clarendon Press, 
1907), p. 303. See also ~—. Justinian (Chicago: Callaghan & Co, 
1876), p. 160, Inst. If, 1,8 & 9 

“It was only from’ the point of view of vicinage and servitude that 
the Romans had occasion to consider the coelwm in this sense and it was the 
same with the mediaevalists.” Goudy, “Two Ancient Brocards,” Essays in 
Legal History, Chap. 11, p. 215, 231. 

128. “Our present brocard, though it appears nowhere in the Roman 
texts, is consistent with the Roman law, and would not have sounded 
strange to the classical jurisconsults.” Goudy, “Two Ancient Brocards,” 
Essays in Legal History, p. 230. 
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show this.17° Today we distinguish air, a floating element, from 
airspace, the geometric concept, and recognize that the element air 


is like the sea. 


as long as it is enclosed, but otherwise it is res communis.1*° 


Any part of the air may be appropriated by and 


No 


direct evidence has been shown that the Romans made this dis- 
tinction between air and airspace, and opinions differ as to whether 
the Romans intended to include airspace as well as air in referring 


to the air as ves communis.1*4 


For airspace, the Romans had the 





129. Paulus in Justinian’s Institutes, II, 1, 1: 


“*& * * naturali iure communia sunt 
omnium haec: aer et aqua profluens 
et mare * * *” 

Marcianus in Digest I, 8, 2, 1: 

“* * %* naturali iure omnium com- 
munia sunt illa: aer, aqua profluens, 
et mare * * ¥” 

Celsus in Digest, XLIII, 8, 3, 1: 

“* * * Maris communem usum om- 
nibus hominibus, ut aeris * * *” 

Ulpian in Digest, XLVII, 10, 13, 

“* * et * * mare commune om- 

nium est et litora, sicuti aer * *” 


“The following things are by nat- 
ural law common to all: the air, 
running water, the sea.” 


“* * By natural law, the follow- 
ing things are common to all: air, 
flowing water, the sea.” 


“* * The use of the sea is com- 
mon to all, and that of the air.” 


“The sea and the seashore is com- 
mon to all, as is also the air.” From 
Lardone, “Airspace Rights in Roman 
Law,” 2 Air L. Rev. 455, 461 (1931). 


See Bracton, De Legibus et Consuetudinibus Anglae, Bk. I, Ch. XII 


(leaf 7b) 5, p. 56-7 (f8): 


“Naturali vero iure communia sunt 
omnium haec: aqua profluens, aer 
et mare et litora maris, quasi mari 
accessoria. Nemo igitur ad litus maris 
accedere prohibetur, dum tamen villis 
et aedificiis abstineat, quia, litora non 
sunt iure gentium communia sicut et 
mare.” Bracton and Azo, Vol. 8, 
Selden Society Publications (Lon- 
don, 1895). 


By natural law certainly all these 
things are common: flowing water, 
air and sea, and the shores of the 
sea, as being as it were approaches to 
the sea. For no one is prohibited 
from approaching to the sea shore 
provided he abstains from the villas 
and buildings, for the shores are not 
by the right of nations common, 
such as the sea. 








Prof. Maitland in the above book comments on the “strange blunder” 
that Bracton made in taking this text from Azo’s Summa, “the introduction 
of litora as a subject for non sunt makes nonsense of the whole passage. 
* * * He has just said that the litora maris are naturali iure communia 
omnium, He now says litora non sunt de iure gentium communia.” (p. 93). 

130. “The stars and the clouds, the open sea, as well as flowing water 
and the great currents of air, are not in themselves subject to private 
ownership. They are viewed as res communes omnium, and as open to the 
general use of mankind. Nevertheless, parts or portions of such objects of 
nature can be the object of proprietary right, if they are severed and 
brought within the actual control of man, as, for instance, water and air 
confined within proper receptacles.” Hazeltine, The Law of the Air, pp. 
54-5. See also Marcianus in Digest I, 8, 6, concerning a building on the 
sea shore. 

131. “Weighing against the maxim is the old and well-known statement 
by common-law writers that there are certain properties which no man 















expression “aeris spatium” and the word “spatium”.15? 
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The fol- 


lowing passage from Ulpian in the Digest, XLIII, 27, 1, 8 & 9, 
outlining the right to cut back trees overhanging city and farm 
property is thought to be significant: 


“Quod ait praetor, et lex duodecim 
tabularum efficere voluit, ut quin- 
decim pedes altius rami arboris cir- 
cumcidantur: et hoc idcirco effectum 
est, ne umbra arboris vicino praedio 
noceret. 

“Differentia duorum capitum in- 
terdicti haec est: si quidem arbor 
aedibus impendeat, succidi, eam prae- 
cipitur, si vero agro impendeat, tan- 
tum usque ad quindecim pedes a 
terra coerceri,”133 


The praetor also says this, and the 
law of the twelve tables is to the 
same effect, that tree branches are 
to be cut back up to 15 feet and this 
is to be carried out lest the shade of 
the trees harm the neighboring farm. 

The difference between the two 
headings of the interdict is this; if 
any tree overhangs a building, it is 
prescribed that it be cut down, but if 
it overhangs a field, that it merely be 
trimmed to a height of fifteen feet 




















from the ground. 





may own, among them the air and the high seas. It is only fair to say 
that these early writers, no more than Coke himself, had in mind air space. 
They were probably referring to the element of air. But air space, now that 
it has become navigable, at least is clearly analogous to the navigable seas; 
just as the navigable seas belong to all nations and all men, so does the 
navigable air space.” Logan, “Aviation and the Maxim Cujus Est Solum,” 
16 St. Louis Law Rev. 303, 309 (1931). A similar opinion was advanced in 
the brief filed by Mrs. Mable Walker Willebrandt in the Circuit Court of 
Appeals, 6th Circuit, in Swetland v. Curtiss Airports Corp., p. 25, 29. 

Professors Goudy and Lardone are of the opinion that the Romans did 
not hold that airspace was res communis. “The assertion of some recent 
writers that because the air, like the sea, is res communis and free to all, 
the circulation of air-craft would not have been prevented by Roman Law, 
is, to my mind, based on an erroneous assumption. It is assumed that aer 
and coelum mean the same thing. But though no formal distinction was 
made between them by the Roman jurists, and though the terms are some- 
times used as equivalents, a distinction none the less existed. It was the 
aer—the omnipresent medium never at rest and incapable of appropriation— 
that was res communis. It was so because necessary for the life and health 
of all, But in contrast with it the coelum was res soli and capable more 
or less of appropriation by the owner of the soil. In this sense it was not 
so much aer as spatium (or regio) aeris and it is only in this sense that 
it can be understood in the two passages above cited. The common user 
of aer is indeed asserted by many passages in the Digest, but private owner- 
ship of the coelum is also asserted. There is no inconsistency.” Goudy, 
“Two Ancient Brocards,” Essays in Legal History, pp. 231-2. See Lardone, 
“Airspace Rights in Roman Law,” 2 Air L. Rev. 455, 461 (1931). 

132. The former is found in the Code, VIII, 10, 11, Pr. and the latter 
in Digest VIII, 2, 14. “Coelum” is found in Digest, VII, 1, 13, 6; VIII 2, 
1, Pes: VIL, 2, 28; XLUI, 24. 21, 2; XLIM, 2, 22.4. “The word ‘air’ in 
the sense of ‘airspace’ has been found but once: “Ex eo quo avibus ex aere 
cecidisset * * * (Something which fell from the bird through the air).’ 
{[Dig. XVIII, 1, 40, 3] First, however, it should be noted that this 
is a case of doubtful writing in the manuscripts. Some manuscripts instead 
of ‘ex aere (from the air)’ have ‘ex ore (from the the mouth of the bird).’” 
Lardone, “Airspace Rights in Roman Law,” p. 461. 
133. From Mommsen’s ed. of 1911, p. 751-2. 
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From the above passage, principally, de Montmorency draws the 
conclusion that: 


“An owner received from the State such a height of airspace as enabled 
him to make use of his land: Fifteen feet in the case of agricultural or 
garden land, and such height as he originally selected in the case of a 
building. That height became for his neighbors the vertical measure of 
the proprietary right that the householder possessed, and henceforward 
anything else that he got he got by way of servitude. * * * Anything in 
the nature of air space other than the air space contained, as above, in the 
original grant from the State, remained the property of the State in 
Roman Law.”134 


Lardone has reached a contrary conclusion: 


“This text does not take away the right of ownership of the air column 
above fifteen feet. It simply states that such occupation of the non-owner 
causes no damage; and so must not be disturbed, but on the contrary 
tolerated. In other words, this is but another example of the fair use of 
property required by the Justinian Law. * * * The conclusion can be 
briefly summarized: Roman Law accepts private control of airspace above 
private property, because it considers it inherent in the ownership of the 
land itself; and does not limit such control to low altitudes,’’135 


Plausibility is lent to the assertion that it was through Ac- 
cursius that the maxim was introduced into English law because 
he had a son, Franciscus, who spent several years in England. 





134. De Montmorency, “The Control of Air Spaces,” 3 Trans. of 
Grotius Soc. (1918) p. 61, 64. 

“The air, the sea, and the water of rivers have been said to be for the 
common use of all men, but to belong to none. This statement is, however, 
so far at any rate as it relates to air, by no means incontrovertible. The 
passage in the Digest to the effect that ‘naturali iure sunt omnium com- 
mumia illa: aer, et aqua profluens, et mare, et per hoc litora maris’ (Dig. I, 
8, 2), must be compared with other passages, which seem to connect spaces 
of air with the subjacent land, so suggesting the old maxim of English 
law.”—Citing Dig. VIII, 2, 1, pr., XLIII, 24, 22, 4. In reference to the 
above-quoted passage from the Digest, Holland says that “Puchta would 
apply these words to air rather than to the space occupied by it. Inst. II, 
p. 525, n. Cf. Ovid, Metam. I, 135, VI 349.” Holland, Jurisprudence (Oxford 
Univ. Press, 1917), p. 190. 

“The Roman traditions of ownership in the aerial space was revived in 
the later Middle Ages and came down to Blackstone through Coke upon 
Littleton”.—Citing Julliot, De la Propriete du Domaine Aerien, p. 7; Hershey, 
Essentials of International Public Law (New York: Macmillan Co., 1921), 
p. 233. See also Hazeltine, The Law of the Air, quoted in note 117. 

135. Lardone, “Airspace Rights in Roman Law,” 2 Air L. Rev., p. 467. 

“Neither the Romans nor the mediaevalists had to consider the im- 
portant questions of overhead rights that we moderns have to consider. 
* * * T venture to think that the right of property in the coelum would 
have sufficed to prevent air-transit over a man’s ground and interdicts to 
prevent it would have been granted had damage been caused or threatened.” 
Goudy, “Two Ancient Brocards,” Essays in Legal History (1913), p. 231. 
See also Baldwin, “The Law of the Air-Ship,” 4 Am. J. Int. L. 95 (1910). 
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Franciscus Accursius lived from 1225 to 1298 and was himself an 
eminent legal scholar. It is said that Edward I of England, on his 
return from the Holy Land in 1272, passed through Bologna and 
arranged to have Franciscus Accursius accompany him to England 
and become among other things, a lecturer at Oxford.*** It is to 
be noted that it was to Edward I’s time that reference was made 
in the case of Bury v. Pope. 

It has recently been pointed out in a law note that the 
maxim was familiar in principle to early Jewish conveyancing law 
and that the maxim may have been introduced “into English law 
through Jewish influence and usage”.1*? The author of this note 
suggested that the Jewish use of the phrase more closely 
paralleled the English use of the maxim than the Roman,’ and 
ventured to say that “the Jews were more likely to influence Eng- 
lish law” in the 12th and 13th centuries because “they were con- 
stantly in touch with it through the Exchequer and were accustomed 
in their fines to employ their own customs and phraseology.”1*° 
Hebrew conveyancers used two phrases to indicate the vertical 
extent of land ownership, “depth and height” and “from the abyss 
below to the sky above”.%#° As Palestine was a very dry land, 
these phrases were of particular importance in determining whether 
wells and cisterns passed by a conveyance. The Mishna, or ancient 
law, is not explicit, and the commentators in the Gamara disagreed 
on what was included by their use.** Apparently, when a sale 
of a house mentioned only the “depth and the height”, neither a 
roof more than ten hands high nor a dug cistern passed, but they 





136. “His (Accursius’) eldest son, Franciscus (1225-03), who also 
filled the chair of law at Bologna, was invited to Oxford by King Edward 
I, and in 1275 or 1276 lectured on law in the university:” 1 Encyclopedia 
——- See also De Colquhoun, A Summary of Roman Civil Law, Vol. 
, p. 168. 

137. See note by F. A. L., 47 Law Quart. Rev. 14 (1931). 

138. The Romans were concerned with praedial servitudes, For a 
discussion of servitudes, see: Sandars, Institutes of Justinian, p. 187 et seq.; 
Buckland, A Manual of Roman Private Law (Cambridge: Univ. Press, 
1925) Chap. VII, p. 153; Declareuil, Rome the Law-Giver (New York: 
Alfred A. Knopf, 1926) p. 182 et seq. 

139. 47 Law Quart. Rev. 14 at p. 16. 

140. The Jewish Encyclopedia, Vol. X, tit. Sale, p. 648: “He who sells 
a house (‘bayit’) does not sell the separate wainscot walls, nor a moveable 
interior closet, nor a roof with a railing more than ten hands in height, 
nor a dug cistern, nor a walled cistern. In order to include these, the 
words ‘from the abyss below to the sky above’ are necessary, ‘depth and 
height’ not being sufficient.” 

141. Babylonian Talmud, Baba Bathra, 64A (Mishna IV, 2) (New 
York: New Talmud Publg. Co., 1902) Vol. V (XIII), p. 146. 












































372 THE JOURNAL OF AIR LAW 


did pass if the phrase “from the abyss below to the sky above” 
was used.’4? The Jews clearly conveyed land in horizontal strata 
but there is nothing in this usage to indicate that ownership could 
not be had in the upper airspace if the appropriate conveyance was 
drawn. However, it has been said that the latin maxim cujus est 
solum was not applied in Jewish law to the sale of houses: 


“It was so usual for the ownership of houses to be divided (mostly 
among coheirs), one son owning the rooms on the ground floor and 
another the upper story, that the maximum of the Roman law ‘cujus est 
solum, ejus est usque ad coelum’ was not applied to buildings.”14% 


The origin of the maxim is still shrouded in considerable ob- 
scurity, but at the present time the Accursian gloss appears to be 
the most reasonable explanation of its origin, even if in principle 
it may have been familiar to classical Roman jurists, though not 
put into their written laws. Whether it originated in Roman law 
or as a mediaeval gloss, the maxim grew up at a time when air 





142. Rabbi Dimi of Nahardea said: “If one sells a house with the 
intention of giving title to all its contents, although the bill of sale states 
from the bottom to the top, title is not acquired in wells, etc. (if such there 
were), unless he writes: ‘You shall acquire title from the depth of the 
earth to the height of the sky.’ And it is not sufficient to state: ‘From the 
depth to the height of this house is sold to you’; and the reason is because 
the last expression gives title only to that which is beneath the house, like 
a cellar, basement, etc., and also to the roof and the attic, but it does not 
suffice for the well and its stone walls, which are not included in the same. 
However, the expression, ‘from the depth of the earth to the height of the 
sky,’ includes them also, and other caves which may be found beneath the 
house, and also above the roof, if there is an attic that measures more than 
ten spans in height and width:” Gamara; Baba Bathra, Ch. 4, p. 1; Vol. 
supra, p. 153. 

Rabbi Akiba apparently contended that all rights in a well passed by 
a conveyance from the depths to the heights: “Title is not given to a 
well, or to the stone wall thereof (if this was not plainly mentioned in 
the bill of sale of the house), although there is mentioned that he sold 
him the depth and the height; however, the seller must buy a way to the 
well from the new owner of the house. Sc is the decree of R. Aquiba. 
The sages, however, maintain that it is not necessary:” Mishna, Baba 
Bathra, Ch. 4, p. 2; Vol. supra, p. 154. Accord, Le Talmud de Jerusalem, 
Baba Bathra, IV, 1 & 2 (Paris 1888) p. 184. However, the Jewish Encyclo- 
pedia, supra, states: “According to the prevailing opinion of R. Akiba, 
the purchaser, if the cistern is included, has the exclusive right of way to 
at? et 

143. The Jewish Encyclopedia, supra, p. 647-8. To support the position 
that the English usage of the maxim was a familiar principle of Jewis 
law, the author of the note in 47 L. Quart. Rev. cites the following as 
possible references: Isaiah, VII, ii, and Deuteronomy, XXX, 11-14, which 
do not appear to be in point. The phrase is stated to appear in a Starr or 
Jewish contract dated 1285, made between Rabbi Ursell of Norwich and 
Gilam the Norman (No. 1199 British Museum), and also in “Cologne Starra 
(contemporary with No. 1199) in the Judenschreinsbuch, p. 64, No. 181, 
and in a number of Barcelona Starrs of earlier date reproduced in Gulak’s 
collection.” 
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transportation was practically undreamed of. Flying, except by 
birds, was purely legendary. The world was still thought to be 
flat. Heaven was an actual location a short distance above the 
surface, and Hades a still more definite place underneath. The 
Eiffel Tower and the Empire State Building had not been con- 
ceived of. The use to which land was put, or could be put, was 
relatively limited to the space near the surface. Not until 1782 
was the first balloon ascent made. 

Undoubtedly, the maxim was invoked by Coke and the judges 
who employed it to protect the uses then being made of land. At 
that time, invasion of the airspace could only be effected by a 
projection from a neighbor’s land or by throwing or shooting 
something over or onto the land, and until very recently no object 
could be shot very high into the air. Few of these encroachments 
were noisy, some were dangerous (shooting), and others might 
develop into easements. Their treatment was peculiar to their 
nature, and distinguishable from invasions by airplanes. In the 
words of Dr. McNair, the maxim seems to have “slipped almost 
inadvertently into the English common law” ,'“* in a form susceptible 
of interpretation which extends far beyond the application intended 
by Coke and Blackstone and the judges who gave homage to it. 


(To be continued) 





144. McNair, “The Beginnings and the Growth of Aeronautical Law,” 
1 JourRNAL oF Arr Law 383, 387 (1930). 











THE CORRELATIVE INTERESTS OF THE 
LANDOWNER AND THE AIRMAN 


RosBert KINGSLEY and Cartos R. MANGHAM* 


It 


In the determination of the form in which the laws regulat- 
ing and governing aerial navigation are to be developed, one para- 
mount difficulty stands yet unsolved, although much has_ been 
written concerning it:'~ Does the landowner own the airspace 
above his land in fee so that any interference therewith or invasion 
thereof is a trespass? If he does not so own the airspace in fee 
is there amy ownership in him whereby he might declare flights 
over his land a trespass, or does the airman have a right of un- 
restricted flight over private property? These and their many 
kindred questions are all rooted in the involved problem of the 
application by our modern courts of the maxim cujus est solum 
ejus est usque ad coelum. A definite judicial determination of the 
extent to which this ancient maxim is to be applied today is yet 
to be made, although considerable judicial comment may be found.? 





*Mr. Kingsley is Professor of Law, University of Southern California, 
Associate Editor of the JourNAL or Arr Law; and Mr. Mangham is of 
the University of Southern California School of Law, Student Editor-in- 
Chief, Southern California Law Review. 

¢Part I is mainly by Mr. Mangham; Part II mainly by Mr. Kingsley. 

1. The material prior to 1929 is collected in: Hirschberg, “Biblio- 
graphy of the law of Aviation,” 2 So. Cal. L. Rev. 455 (1929). Sub- 
sequent articles include: Newman, “Airports and a Way by Necessity,” 
2 Air L. Rev. 458 (1930); Bouvé, “Private Ownership of Airspace,” 1 Air 
L. Rev. 232 and 376 (1930); Drew, “Usque ad coelum,” 4 Conn, Bar Jour. 
276 (1930); Ball, “Division into Horizontal Strata of the Landspace Above 
the Surface,” 39 Yale L. Jour. 616 (1930); Eubank, “Ownership of Air- 
space,” 34 Dickinson L. Rev. 75 (1930); Hine, “Home versus Airplane,” 
16 Am. Bar Assn. Jour. 217 (1930) ; Logan, “Aviation and the Maxim Cujus 
Est Solum,” 16 St. Louis L. Rev. 303 (1931); Williams, “Existence of the 
Right of Flight,” 79 Univ. Pa. L. Rev. 729 (1931); Falkin, “Liability of 
an Aviator for Trespass to Realty; Maxims: Stare Decisis,” 16 Corn. L. 
Quart. 119 (1930); Hise, “Ownership and Sovereignty of the Air Space 
Above Landowner’s Premises with Special Reference to Aviation,” 16 
Iowa L. Rev. 169 (1931); Hayden, “Objections to the New Aeronautical 
Code,” 18 Am. Bar Assn. Jour. 121 (1932). 

2. See: Johnson v. Curtiss N. W. Airplane Co., 1928 U. S. Av. R. 42 
(Dist. Ct., Ramsey Co., Minn. 1923); Smith v. New England Aircraft Co., 
1929 U. S. Av. R. 27 (Super. Ct., Mass. 1928); aff'd, 270 Mass. 511, 170 
N. E. 385, 69 A. L. R. 300, 1930 U. S. Av. R. 1 (1930) ; Swetland v. Curtiss 
Airports Corp., 41 F. (2d) 929, 1930 U. S. Av. R. 21 ( D. C. Ohio 1930), 
modified, 55 F. (2d) 201 (C. C. A. 6th Cir. 1932). 
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That the maxim, which may be translated freely as “He who 
owns the soil, owns up to the heavens and down to the depths 
of the earth,” had its origin in Roman Law seems generally to be 
agreed,® but regardless of its place of origin, the fact of its spread 
into the judicial systems of practically all of the more important 
countries of the world cannot be doubted.* It would seem that the 
first mention of the maxim in the English Common Law is to be 
found in Coke on Littleton, wherein it is said, apparently speaking 
of what the writer considered to be a well settled rule: 


“And lastly, the earth hath in law a great extent upwards, not only of 
water, as hath been said, but of ayre and all other things up to heaven: 
for cujus est solum ejus est usque ad coelum, as is holden 14 H. 8. fo. 12. 
22 Hen. 6, 59. 10 E. 4. 14. Registrum origin and in other books.’’5 


Through this introduction into the common law, the maxim 
has found a limited survival in the codes of the American States, 
a notable example of which is the California Civil Code, Section 
892, wherein it is said: 


“The owner of land in fee has the right to the surface and to every- 
thing permanent situated beneath or above it.” 


It should be noticed that this statute does not say that the land- 





3. Wenneman, Municipal Airports, 241; Davis, Aeronautical Law, 42; 
Civil Aeronautics, 1928 ed., 86; but see: Hiram L, Jome, “Property in 
the Air as Affected by the Airplane and the Radio,’ 62 Am. L. Rev. 887, 
894-897 (1928), where it is argued that the latin word “coelum” does not 
mean “heavens,” but only a relatively narrow stratum of airspace close 
to the earth, 

4. The maxim is found in various forms in the codes of practically 
all of the civil law countries, among which are: Code Napoleon, $552; 
German Civil Code, Loewy’s Trans., §905; Civil Codes of Austria, Hol- 
land, Italy, Spain, Portugal, Japan, Switzerland, Mexico, Argentina and 
Uruguay. However, in most of these statutes the maxim in its strict 
sense is not adopted, there being a provision whereby the owner can not 
“prohibit interferences that take place at such height or depth that he has 
no interest in their exclusion.” German Civil Code, Loewy’s Trans., §905. 
It is to be noted that should the first part of these statutes be interpreted 
strictly the statute would be ambiguous since it gives the landowner the 
property rights “to the space above the surface.” It seems clear that if 
this is to mean anything it must refer to such property rights as will allow 
the owner thereof to be trespassed on, and if such a trespass occurs there 
is a property damage that might well result in an easement. To that extent 
the landowner will have “an interest” in its exclusion, thus at least render- 
ing the statutes ineffective in insuring any and all flights above what was 
probably meant to be the limit of effective possession. For a discussion 
of the possibility of an easement, see infra, footnotes Nos. 11-17. 

5. Coke on Littleton, 4a. For a statement of the cases cited, indicating 
that they do not support Coke’s text, consult: Swetland v. Curtiss Atr- 
ports Corp., supra. It is interesting to notice that the case cited from 
Y. B., 10 Edw. 4 is not to be found in the latest (Selden Society) edition 
of this Year Book. 
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owner also owns the airspace in fee, but only that he has “the 
right . . . to everything permanent situated . . . above it 
[the surface].” There has been no determination of how far this 
“right” is to be extended, but it is suggested that, under generally 
accepted rules of statutory construction, it would be entirely pos- 
sible for a court to hold this statute to be a considerable modifica- 
tion of the cujus est solum doctrine—either by emphasizing the use 
of the word “permanent” and so holding that it gave no rights 
at all in the air, which is supposedly fluid and therefore imperma- 
nent, but only to permanent structures, or, if this was thought to 
be too narrow a view,° by holding that it gave the landowner only 
a right of user in a res owned by the sovereign power, thus ap- 
proximating the theory of “effective possession” to be discussed 
later. . 

It is clear that a strict application of the doctrine of cujus 
est solum can lead only to a holding that every flight over land, 
regardless of the height of the flight or of the damage done, is a 
trespass and remediable as such in the courts, by injunction and/or 
damages. In many opinions of jurists’ (given mostly in the early 
days of the consideration of this question) it was stated definitely 
that this was the case and that the only remedy was by way of 
constitutional amendment giving the property in the airspace to 
the States or to the national government.’ If this is indeed the 





6. Conceivably, of course, it might be argued that the air space was 
permanent, although the air in the space was fluid, and, therefore, that 
the term “permanent” in the statute would give a “right” to the space. 

7. The leader among those who contended that the doctrine was in 
force in its strict sense and that any flight whatever over land was a 
trespass was Major Elza C. Johnson, Legal Advisor to the Air Service 
(Attached, Judge Advocate General’s Department). Pollock, Law of Torts, 
page 219, says: “It does not seem possible on the principles of the 
common law to assign any reason, why an entry at any height above 
the surface should not also be a trespass. The improbability of actual 
damage may be an excellent practical reason for not suing a man, who 
sails over one’s land in a balloon, but this appears irrelevant to the pure 
legal theory. . . .” But compare the statement in a later edition (12th 
ed. 1923, p. 352): “It does not seem possible on the principles of the 
common law to assign any reason why an entry above the surface should 
not also be a trespass, unless indeed it can be said that the scope of 
possible trespass is limited by that of possible effective possession, which 
might be the most reasonable rule.” (Italics added) 

8. In 2 Air Service Information Circular, No. 181, Feb. 26, 1921, pp. 
1-14, Major Johnson gives an exhaustive brief of the law which he con- 
siders applicable and comes to the definite decision that the owner of 
the land owns the air space above it “to the heavens” and that the best 
way in which to provide for aviation is by an amendment to the con- 
stitutions, both of the United States and of the various States, giving 
that right to the government. He says in part: “If the common law rule 
is recognized, that the space above the earth belongs to the owner of 
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case, the aviation industry is faced with the problem of gaining 
definite rights-of-way in some manner. Three possibilities, of vary- 
ing effectiveness, are offered: (1) by purchase; (2) by condem- 
nation, should the air transport companies be declared to be such 
public utilities as may be given that power; and (3) by gaining 
a prescriptive easement of flight. It may be profitable to assume, 
for a space, that the cujus est solum doctrine is applicable in its 
fullest force and to consider these various remedies open to avia- 
tion under its terms. 


(1) Gaining a Right of Way by Purchase: 


The purchase of a right of way over land is the most obvious 
and probably the most effective, yet from a practical view the 
most difficult, of any of the suggested methods. The great ex- 
pense involved is apparent. Men who today are barely conscious 
of the flight of transport planes over their land would immediately 
become feverishly interested in obtaining the greatest price pos- 
sible for such a “wilful and wanton disregard of one of their 
most sacred rights” and desert and mountainous country would 
find a tangible value—all at the expense of an industry already 
heavily laden with expenses. Another practical difficulty that 
stands out in the use of such a method is that it does not take 
care of the individual flyer, but only of the organized element of 
the industry. 


(2) Gaining a Right of Way by Condemnation: 


The condemnation of an airway over privately owned land 
clearly is a possible method of avoiding the ownership rights of 
an individual landowner,® but the practical use of such a method 
is fraught with difficulties. The power of an aviation company 





the earth, then no power exists in the Constitution of either State or 
Nation to deprive the individual of that space . . . No one has any 
right to cross his property with an airplane and trespass upon his right 
. . « The basis of all starting of air navigation then must necessarily 
be the grant from the individual . . . There is but one way, other 
than purchase, and that is to ask the individual citizens to grant by vote 
to his State the authority to approve a constitutional amendment giving to 
the United States the absolute control of all air space above some uniform 
distance from the earth and granting police power to the Federal Govern- 
ment for control of the air.” 

9. But cf.: “Condemnation of air lanes is not feasible, because aircraft 
cannot adhere strictly to a defined course.” Johnson v. Curtiss N. W. Air- 
plane Co., supra. (italics added). For a discussion of the merits of this 
argument, consult, infra, at footnotes Nos. 16 & 17. 
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to resort to condemnation proceedings depends entirely on the 
statutes of the particular State in which it is sought to be exercised 
and the extension of those statutes to the aviation industry. Hence, 
it is beyond the limits of this article, since the question will always 
be one of local statutory interpretation, not capable of a fixed set 
of rules.2° It might be of interest, however, to point out a few 
of the most apparent objections to such proceedings: (a) they 
would be of as great, if not even greater, cost to the air company 
as would be an outright purchase; (b) they would require a great 
length of time; and (c) they would take care only of an air com- 
pany which maintained some form of regular flights and would be 
of no benefit to (nor even available to) the smaller companies run- 
ning largely on the “joy hop” basis or to the individual owner- 
pilot. The only real benefit in the use of the power of eminent 
domain to gain a right of way through the air would be in forcing 
an owner to give way where he refuses voluntarily to do so. 


(3) Gaining of a Right of Way by Prescription: 


Generally it has been said that the gaining of an easement" 
of flight through the airspace over land is not possible. It will be 
of interest and benefit, therefore, to examine the elements required 
by the doctrines on the gaining of easements by prescription and 
their applicability to flights over privately owned land. 

The general rule that an easement of passage may be gained 
when there is an open, notorious, adverse user of the claimed right 
for the necessary period of time is too well settled to require 
citation of authority. The requirements are, however, not so simple 
as the general principle would indicate. For one thing, the user 
must be without interruption by the landowner. It follows, there- 
fore, that if the landowner does interrupt the exercise of the 
claimed user the period of time necessary to run in order that 
the easement be gained is interrupted automatically. What is 





10. There would seem to be no constitutional objection to the legisla- 
tive grant of such a power to regular transport lines—at least to such 
as are common carriers. It is unquestioned that the power of eminent 
domain may be granted to common carriers by land, a fortiori it may be 
granted to common carriers by air. The only problem, then, is, as suggested 
in the text, whether existing statutes may be interpreted to cover carriers 
by air or whether express legislation is necessary. 

11. The “easement” referred to would, normally, be an easement in 
gross. It has been suggested by one writer that the term “servitude” (as 
used in Swetland v. Curtiss Airports Corp., footnote No. 18) is preferable 
as it is a broader term, including profits. Consult: Note, 3 JouRNAL oF AIR 
Law, 293, 299-300 (1932). The common law term is felt, however, to be 
sufficiently accurate for the purposes of the present discussion. 
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sufficient to constitute such an interference by the landowner pre- 
sents other questions. It is clear that a physical interruption will 
suffice and it is equally well settled that a sufficient interruption 
is present when the landowner resorts to the courts for protection 
of his property interests..2_ In some jurisdictions, by statutory 
authorization, the posting of signs forbidding the exercise of the 
user will be held sufficient to prevent the gaining of the easement, 
but many States (California included) have no such statute. It is 
but logical then, that if an interference with the user will prevent 
its operation, there must be some opportunity for the landowner 
to make such an interference. If the landowner has opportunity 
neither to prevent the interference with his property rights by 
physical means nor to take legal action to that end the period nec- 
essary for the easement will not run until such opportunities are 
presented.*® 

Another major requirement of the doctrine of easements is 
that the use be of the same nature and over the same place. This 
requirement may best be illustrated by reference to the gaining 
of a “path easement” over another’s land. The use must be over 
the same place at all times; it cannot be over one part of the 
land today and over another tomorrow. If the use is by walking 
over the land this particular type of use must be maintained; 
driving over the same land will not suffice. 

From this it follows that, after the easement has been gained 
by use, it is limited to that use and to the extent (in a physical 
sense) thereof.1* To repeat the example just given, if the ease- 
ment gained was for walking over the land in a particular place, 
driving over the same place will be actionable. The “burden” 
cannot be increased. It is true also that the right to the exercise 
of the easement is limited to the physical scope of the easement; 
a divergence from the physical bounds, in any direction, is a 
trespass, 

With these general requirements of the doctrine of easements 





12. Lehigh Valley Ry. v. McFarlan, 31 N. J. Eq. 706 (1879), holding 
that mere verbal protests are not sufficient to stop the running of the 
period, but that the interference with the owner’s property must be such 
that the owner is capable of either physically or legally preventing it. 

13. Sturges v. Bridgeman, L. R., 11 Ch. Div. 852 (1879), probably the 
leading case, holds that when there is neither an opportunity physically to 
prevent the trespass nor an opportunity to take legal action based thereon 
the statutory period will not run so as to give an easement. 

14. Probably the leading cases holding that the scope of the easement 
is to be determined by the user during the running of the period are: 
White v. Grand Hotel, 1 Ch. 113 (1912); Gray v. City of Cambridge, 189 
Mass. 405, 76 N. E. 195, 2. R. A. N. S. 976 (1905). 
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in mind, their application to the gaining of an easement of flight 
may be considered. It is obvious that a landowner cannot pre- 
vent the flight over his land by physical means, In those States 
which consider posting to be sufficient interference by him it is 
not probable that those statutes would be held to be applicable to a 
flight over the land, since by no practical means could they be 
brought to the actual notice of the aviator.° This, then, leaves 
the land owner to his “interference” by legal action and, since it is 
assumed that the doctrine of cujus est solum is here in force, he 
could so interfere. The immense practical difficulties however 
are clear. The expense involved in bringing a trespass action 
based on a flight at, say, a thousand feet or more altitude, and 
in which nominal damages only would be recovered, would, as a 
practical matter, deter the average landowner from this form of 
interference with the user. It is clear, however, that, under the 
cujus est solum doctrine, such action would be possible and thus 
is met the requirement that the landowner have some way of 
preventing the user. 

The principal objection to the gaining of an easement of 
flight by prescription has been under the second requirement of 
the doctrine, i, ¢., that the user be of the same nature and in the 
same place. It has been said that an airplane could not meet this 
requirement since its path of flight would vary daily, sometimes 
being higher or lower than at other times and sometimes being 
off to one side of the “regular” path of flight.* This latter part 
of the objection is not hard to meet however, since in any “path 
easement” the user has varied somewhat from time to time, it 
not being humanly possible for one to step in exactly the same 
place on each trip over the path. While it is true that one flight 





15. Compare: “. . . it seems incredible that the Legislature would 
expect ‘printed notices’ posted upon the land to be seen by an aviator in 
rapid flight over a piece of land, or that he could or would descend, alight, 
ascertain property lines, and then look for notices in order to determine 
(if not already a trespasser and arrested as such) whether he was at 
liberty to proceed or could go on farther—than to jail, perhaps.” Common- 
wealth v. Nevin and Smith, 2 Pa. Dist. & Co. Rep. 241, 242, 1928 U. S. 
Av. R. 39, 41 (1922). 

A question is presented however as to the possibility of giving con- 
structive notice by “posting” such a notice through recording it. There 
apparently are no cases on this point and it is likely that the courts would 
be largely swayed by the equities involved rather than by any technical 
construction of the posting statutes. 

16. “In the nature of things the flights of aircraft must vary with 
wind and land. No prescriptive right to any particular way of passage 
could be acquired in these conditions.” Smith v. New England Aircrafi Co., 
supra, and consult the quotation in footnote No. 9, supra. 
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may be several feet from that of the prior trip, yet, in proportion 
to the size of the mechanism making the user, the difference is no 
greater than is incidental to the gaining of a right of way by direct 
contact with the earth. Under the modern methods of flight, in 
use by at least the larger air companies, the path of the flight 
in fact varies but little on one day from its place on the prior 
trips and it is submitted that, in so far as any horizontal variation 
is concerned, such a transport company could meet the requirement 
that the user be in the same place. 

The case is not so clear, however, when the variation is be- 
tween the paths of flight in a vertical plane. The question is 
presented for the first time, since in cases heretofore the easement 
always has been gained by some actual contact with the ground 
(with the possible exception of the cases in which some physical 
thing has been suspended over the ground—where, also, of course, 
there was no vertical variation). It is again true, however, that, 
at least in the case of the larger transport companies, the variation 
is not so great as to be material, since the elevation of the flights 
over particular property is generally fixed (particularly with refer- 
ence to property adjoining airports—where the question would 
have its greatest practical importance). It is again submitted that 
it is possible for these air companies to meet this requirement, at 
least from a practical view. In strict legal theory also it would 
seem that this is possible since, in so far as the landowner 
is involved, the flight on one day at a lower or a higher 
elevation than is usual imposes no greater burden or deprivation 
of rights when it is over the same piece of his land. The solicitude 
of the law for the landowner isnot to him in ‘his capacity as a 
landowner—the protection offered is to the land and to his rights 
therein. Where the act, as here, would not result in any greater 
injury to the land it is probable that the courts would hold it not 
to be a material deviation from the usual “path.” It is also likely, 
however, that the courts would impose a restriction on the vertical 
deviation somewhat based on its reasonableness, thus affording 
the landowner protection at least from flights at greatly different 
altitudes and with no intention to maintain any definite elevation. 

The last major requirement—that the user be limited to the 
extent and scope of the user during the period and for which 
it was gained—can be met by the aviation companies, but prac- 
tical difficulties would arise in its maintenance. Would a user 
gained by the smaller “open” type planes be sufficient to allow a 
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subsequent user by the large modern transport planes? Would 
an easement gained by one or two flights a day allow an increase 
in the number of flights a day? Would an easement gained for 
transport flying allow the use of “freight” planes? The answer 
to these and the many kindred questions depends almost entirely 
upon the determination of whether the new use was an added 
burden on the landowner. It is probable that the courts would 
resort to the well settled rule that where there is a change only 
in the degree of the use and not in its nature there is no violation 
of the right by the user thereof and no action will lie.” If the 
courts did accept this test the result would seem to be indicated 
that so long as the use was in the nature of “flights” the increased 
number thereof or the use of a different type of plane would not 
cause the loss of the easement. 

It is submitted that the gaining of an easement of flight is 
both physically and legally possible,4* but the question of its 
advantages is yet unsettled. Here the practical side of the 
question becomes of importance and in effect would seem to 
make the gaining of an easement rather improbable to any but the 
well established and regularly operated air transport companies. 
Here again is found the objection that individual owner-pilots, or 
the smaller companies, cannot take advantage of the method for 
the use of their planes. As a further disadvantage is the fact 
that the company would be bound to the fixed path, as in the 
case of a condemnation or even of a purchase of a right of way, 
with the added fact that the landowner would be quite likely to 
harbor an ill feeling for the company which would not be present 
in either of the other situations, The great length of time neces- 
sary to gain an easement and the possibility of being sued (with 
its dual-natured consequences) are still other objections to the use 
of this method to gain a right of flight. It would therefore seem 
that although the easement method is open to the aviation industry 
its desirability is questionable. 


(4) Gaining a Right of Way by Constitutional Amendment: 


A fourth way of gaining a right of flight has been suggested 
by Major Elza C. Johnson to lie in a constitutional amendment 


17. Parks v. Bishop, 120 Mass. 340, 21 Am. Rep. 519 (1876). 

18. “There may be such a continuous and permanent use of the 
lower stratum which he [the surface owner] may reasonably expect to 
use or occupy himself as to impose a servitude upon his use and enjoyment 
of the surface.” Swetland v. Curtiss Airports Corp., 55 F. (2d) 201, 203 
(C. C. A. 6th Cir. 1932), per Moorman, C. J. 
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whereby the individual property right is subjected to the great 
public necessity and given over to the government, both state and 
national, and by them to regulated use by airplanes.?® 

The adoption of such an amendment would certainly allow 
the airmen, a right of flight over any and all land, but the prac- 
tical impossibility of its adoption is obvious, 


: 


II. 
THE APPLICABILITY OF THE Cuyus Est Sotum DoctrINEe 


So far in this article it has been assumed that the cujus est 
solum doctrine was in full force, so that any flight over private 
property was a trespass, and the consequences of that rule have 
been examined briefly. It remains, however, to consider the validity 
of that assumption. Even at the risk of some repetition, it may 
prove practicable to examine, first, whether the doctrine has been 
definitely embodied in our law—either by court decision or by 
legislative action—and then, and as a separate proposition, whether 
it is functionally the most desirable rule. 


(1) The Extent of Judicial and/or Legislative Approval: 
(a) Judicial Approval: 


The application of the cujus est solum doctrine may arise in 
two general classes of cases: (1) where the plaintiff declares in 
trespass and asks damages and (2) where the plaintiff asks for an 
injunction against the flights (with or without a prayer for dam- 
ages already suffered). 

Perhaps a brief resumé of the law of trespass will prove of 
benefit. At common law, every man’s property was deemed to be 
enclosed (if not by a visible, then by an invisible, fence), and 
every unwarranted invasion thereon necessarily carried some dam- 
age for which the trespasser was liable.2® An entry on land in 
the possession of another was deemed a trespass without regard 
to the amount of force used*? and the law presumed, conclusively, 
that damage resulted??—hence a plaintiff who makes out a trespass 





19. Consult, supra, footnote No. 8. 

20. Monroe v. Cannon, 24 Mont. 316, 61 Pac. 863, 81 Am. St. Rep. 
439 and note (1900). 

21. Mosseller v, Deaver, 106 N. C. 494, 11 S. E. 529, 19 Am. St. Rep. 
540, 8 L. R. A. 537 (1890). 

22. Parker v. Mise, 27 Ala. 480, 62 Am. Dec. 776 and note (1855) ; 
Whittaker v. Stansvick, 100 Minn. 386, 111 N. W. 295, 117 Am. St. Rep. 
703 and note, 10 Ann. Cas. 528, 10 L. R. A. N. S. 921 (1907). 
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is always entitled to some damages although they may be only 
nominal. 

Applying these rules under the cujus est solum doctrine the 
courts have held the following acts to be trespasses: (1) to 
thrust an arm into the space over a neighbor’s land,?* (2) for a 
horse to kick over adjoining land,?* (3) to allow branches to over- 
hang another’s land,” (4) to string a.wire over land of another,?* 
and (5) to allow eaves, cornices and the like to extend over land.?7 

It will be noticed that in all of these cases the only interests 
in air space which have been protected by the courts have been 
those in space immediately adjacent to and connected with the 
soil. No decisions prior to the present era have been found hold- 
ing that it is an actionable wrong against a landowner to enter 
upon the air space at a considerable height from the gorund,”* 
although this may be explained by the fact that at the time of 
most of these cases even the possibility of such an invasion was 
still within the future. 

In the cases dealing directly with flights as trespasses, it is 
submitted that no decision will be found holding squarely that 
every flight, regardless of altitude, is a trespass. The cases are, 
as yet, few—the important ones, in fact, being only four in number, 
namely: Commonwealth v. Nevin and Smith,?® Johnson v. Curtiss 





23. Hannabalson v, Sessions, 116 Iowa 457, 90 N. W. 93, 93 Am. St. 
Rep. 250 (1902). 

24. Ellis v. Loftus Iron Co., L. R., 10 C. P. 10 (1874). 

25. Grandona v. Lovdal, 70 Cal. 161, 11 Pac. 623 (1886). 

26. Finchley Elec. Light Co. v. Finchley Urban Dist. Council, 1 Ch. 
866 (1902); Butler v. Frontier Tel. Co., 186 N. Y. 486, 79 N. E. 716, 11 
L. R. A. N. S. 920, 116 Am. St. Rep. 563, 9 Ann. Cas. 858 (1906). 

27. Harrington v. McCarthy, 169 Mass. 492, 48 N. E. 278, 61 Am. St. 
Rep. 298 (1897); Wilmarth v. Woodcock, 58 Mich. 482, 25 N. W. 475 
(1885) ; Murphy v. Bolger, 60 Vt. 723, 15 Atl. 365, 1 L. R. A. 309 (1888). 
Consult, also: Portsmouth Harbor Land & Hotel Co. v. United States, 
260 U. S. 327, 43 Sup. Ct. 135, 67 L. Ed. 287, 1928 U. S. Av. R. 28 (1922), 
where the injury complained of was shooting across the plaintiff’s land. 

For a lengthy list of cases of these types, consult: Swetland v. Curtiss 
Aiports Corp., 41 F. (2d) 929, 935-936, 1930 U. S. Av. R., 21, 31-32 (D. C. 
Ohio 1930). 

28. No argument would seem to be needed to show the inapplicability 
of such cases as Guille v. Swan, 19 Johns (N. Y.) 381, 10 Am. Dec. 
234, 1928 U. S. Av. R. 53 (1822), and similar cases, where there was actual 
injury to the soil and its crops, either by the aeronaut or by persons whom 
he had caused to come upon the ground. The case of Neiswonger v. 
Goodyear Tire & Rubber Co., 35 F. (2d) 761, 1929 U. S. Av. R. 96 (D. C. 
Ohio 1929), presents such a situation. Clearly these cases furnish no 
analogy for the situation in which there is no contact by anyone or by 
anything with the soil. 

29. 2 Pa. Dist. & Co. Rep. 241 1928 U. S. Av. R. 39 (1922). 
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Northwest Airplane Company,®° Smith v. New England Aircraft 
Company,** and Swetland v. Curtiss Airports Corporation.*? Since 
the pertinent cases are so few, and since so much must turn on 
the exact language used with relation to the particular facts in- 
volved, it may be worth while to examine rather closely the opin- 
ions involved. 

In Commonwealth v. Nevin and Smith* the defendants were 
prosecuted for the violation of a criminal statute against “wilfully 
entering upon” posted land. The decision held that there was no 
violation—not, however, on the theory that no civil trespass had 
been committed, but rather on the idea that the statute covered 
only trespass on the land.** In any event, the flight involved was 
at altitudes between 50 and 350 feet. 

In Johnson v. Curtiss Northwest Airplane Company® an air- 
plane belonging to the defendants had fallen upon plaintiff’s prop- 
erty. The latter sued asking for damages and for an injunction 
against any flight over his property, regardless of altitude. The 
decision on the issue of damages is not reported, but it is to be 
inferred that they were allowed.*° On the question of an injunc- 
tion, the court referred to the cujus est solum doctrine and ad- 
mitted that “if this is a fixed, unalterable rule of property, not 
subject to- modification or exception, then the plaintiff’s conten- 
tion must be upheld.”*? The court, however, then went on to 


say: 


30. 1928 U. S. Av. R. 42 (Dist. Ct., Ramsey Co., Minn. 1923). 

31. 1929 U. S. Av. R. 27 Sup. Ct., Mass. 1928), aff’d, 270 Mass. 511, 
170 N. E. 385, 69 A. L. R. 300, 1930 U. S. Av. R. 1 (1930), discussed in: 
1 JournAt or Arr Law, 367 (1930); 3 So. Cal. L. Rev. 413 (1930). 

32. 41 F. (2d) 929, 1930 U. S. Av. R. 21 (D. C. Ohio 1930), modified, 
55 F. (2d) 201 (C. C. A. 6th Cir. (1932). The district court opinion is 
discussed in: 27 Va. L. Rev. 77 (1930); 40 Yale L. Jour. 131 (1930); 15 
Marg. L. Rev. 47 (1930); 9 Chicago-Kent L. Rev. 48 (1930); 16 Corn. L. 
Quart. 119 (1930); 1 Air L. Rev, 489 (1930); 29 Mich L. Rev. 68 (1930) ; 
34 Law Notes 141 (1930); 6 Wis. L. Rev. 47 (1930); 30 Col. L. Rev. 1213 
(1930); 9 Texas L. Rev. 240 (1931); 15 Minn. L. Rev. 318 (1931); 2 
JournaL or Arr Law, 82 (1931). The circuit court opinion is discussed 
in: 3 JouRNAL oF Air Law, 293 (1932); 17 Cornell L. Quart. 679 (1932). 

33. 2 Pa. Dist. & Co. Rep. 241, 1928 U. S. Av. R. 39 (1922). 

34. “The court is of opinion that the Act of April 14, 1905, P. L. 169, 
is inapplicable and does not warrant the present prosecution. Hence, any 
further discussion of the case is deemed unnecessary.” Commonwealth v. 
Nevin and Smith, supra. In 2 Wis. L. Rev. 58 (1922), there is a note of 
another case (unreported) from Punxsutawney, Penn., to the same effect. 

35. 1928 U. S. Av. R. 42 (Dist. Ct., Ramsey Co., Minn. 1923). 

36. Consult the last paragraph of the quotation from the case, quoted 
infra, at footnote No. 38. 

37. Johnson v. Curtiss N. W. Airplane Co., supra. 
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“This rule, like many aphorisms of the law is a generality, and does 
not have its origin in legislation, but was adopted in an age of primitive 
industrial development, by the Courts of England, long prior to the Ameri- 
can revolution, as a comprehensive statement of the landowner’s rights, at 
a time when any practical use of the upper air was not considered or 
thought possible, and when such aerial trespasses as did occur were relatively 
near to the surface of the land, and were such as to exercise some direct 
harmful influence upon the owner’s use and enjoyment of the land. 

“A wholly different situation is now presented. 

“The air, so far as it has any direct relation to the comfort and enjoy- 
ment of the land, is appurtenant to the land, and no less the subject of 
protection than the land itself, but when, as here, the air is to be con- 
sidered at an altitude of two thousand feet or more, to contend that it is a 
part of the realty as affecting the right of air navigation, is only a legal 
fiction, devoid of substantial merit. Under the most technical application 
of the rule, air flights at such an altitude can amount to no more than 
instantaneous, constructive trespass. Modern progress and great public 
interests should not be blocked by unnecessary legal refinements. 

“Failure to sustain the plaintiff’s contention, relative to upper air tres- 
passes, does not deprive him of any substantial rights or militate against 
his appropriate and adequate remedies for recovery of damages and _in- 
junctive relief, in cases of actual trespass or the commission of a nui- 
sance. . . .”88 


The court then referred to a Minnesota statute prohibiting stunt 
flying at an altitude of less than 2000 feet and enjoined the de- 
fendant from making any flights at an altitude less than that.*® 
In Smith v. New England Aircraft Company,* plaintiffs were 
the owners of a country estate adjoining which defendants had 
established an airport, from which considerable flying was done. 
The plaintiffs alleged that the maintenance of the airport was a 
nuisance and that the flights over their land were both nuisances 
and trespasses. An injunction was sought, but no damages were 
asked for. The case was referred to a Master who found as 
evidentiary facts: (1) that the plaintiff’s residence was situated 
over 3000 feet from the boundaries of the airport and over 4000 
feet from the hangars; (2) that there had been few flights over 
plaintiff’s residence and none at less than 500 feet; (3) that, in the 
process of taking off and/or landing there had been a considerable 
number of flights over that part of plaintiff’s land immediately 
adjoining the airports and that these flights were at altitudes as 
low as 100 feet; and (4) that the part of plaintiff’s property over 





38. Ibid. 

39. As to the propriety of the use of such statutes in fixing the limits 
of “effective possession,” consult, infra, at footnotes Nos. 69-71. 

40. 1929 U. S. Av. R. 27 (Super Ct., Mass. 1928), aff’d, 270 Mass. 
511, 170 N. E. 385, 69 A. L. R. 300, 1930 U. S. Av. R. 1 (1930). 
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which these latter flights took place was covered with dense brush. 
As ultimate facts he found: (1) that the airport was not a nui- 
sance; and (2) that the flights over plaintiff’s property were not, 
under the circumstances, a nuisance. Deeming the question of 
trespass to be one of law, he declined to rule thereon. The trial 
court, on this report, refused an injunction.* 

On appeal to the Supreme Judicial Court of Massachusetts, the 
case was considered “solely on the ground of trespass and the 
nuisance resulting from its continuance.” The plaintiffs expressly 
denied any attempt to rely on the cujus est solum doctrine in its 
broadest extent, but rested on the proposition that: ‘The air space 
which is now used or may in the future be used in the development 
of the underlying lands is the private property of the landowner, 
in which he is entitled to the exclusive use and control.’*? The 
court said: 


“The bald question in the case at bar is whether aircraft, in order to 
reach or leave an airport, may of right fly so low as one hundred feet over 
brush and woodland not otherwise utilized, against the protest of the 
owner. Suggestions as to flight of carrier pigeons and the practice of 
falconry over private lands seem to us too remote and distinct from the 
mechanical flights of high-powered aircraft to be helpful in ascertainment 
of rights in the case at bar. . . . In discussing this subject it is said 
in Pollock on Torts, 13th ed., p. 362: ‘It does not seem possible on the 
principles of the common law to assign any reason why an entry above 
the surface should not also be a trespass, unless indeed it can be said that 
the scope of possible trespass is limited by that of possible effective pos- 
session, which might be the most reasonable rule.’ Even if this suggestion 
of extreme limit be adopted as the test, namely, that ‘the scope of possible 
trespass is limited by that of possible effective possession,’ the plaintiffs 
seem entitled to assert that there have been trespasses upon their land. It is 
general knowledge that, while not extremely common in this vicinity, trees 
not infrequently reach heights in growth considerably in excess of one 


hundred feet . . . It is found by the master that the plaintiffs have 
undertaken to reforest a part of their estate by planting Norway pine 
and spruce. . . . The test suggested is not actual but possible effective 


possession. It is not decisive that the plaintiffs do not at present make that 
possible effective possession a realized occupation. They complain of in- 
vasion of property rights . . . The facts show intrusion upon the land 
of the plaintiffs by flight of aircraft at these low altitudes by noise and by 
the presence of the aircraft and its occupants, These interferences create 
in the ordinary mind a sense of infringement of property rights which 
cannot be minimized or effaced. . . . The combination of all these factors 
seems to us, under settled principles of law, after making every reasonable 
concession to air navigation as commonly understood and as established 





41. Smith v. New England Aircraft Co., supra. 
42. Italics added. 
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bee to constitute trespass to the land of the plaintiffs so far as con- 
cerns the take-offs and landings at low altitudes and flights thus made over 
the land of the plaintiffs ‘at altitudes as low as one hundred feet.’ 43 


The court then, however, proceeded to inquire whether, admitting 
that there were trespasses, they should be enjoined and decided 
(on the basis of the doctrine of balancing of conveniences) that 
they should not, but that plaintiffs were entitled only to damages 
(which would be purely nominal).** 


The facts of the case of Swetland v. Curtiss Airports Corpo- 
ration*® were in many respects similar to those of the Smith case. 
The plaintiffs owned a large country estate bordering upon de- 
fendants’ airport. Their property was all improved and the resi- 
dence was directly across the road from the center of the airport 
and about one-quarter of a mile from the main scenes of de- 
fendants’ activity. Plaintiffs sought an injunction against the op- 
eration of the airport and against any flying over their property. 
The federal District Court for Ohio (Hahn, J.) found that cer- 
tain acts of the defendants (causing dust to be blown onto the 
plaintiffs’ land and dropping circulars thereon) were nuisances 
and granted an injunction against them. Judge Hahn then turned 
to the matter of flights over plaintiffs’ property and said: 


“That the landowner’s rights are not limited to the surface of the earth, 

but extend into the space above it, is settled by many well-considered cases 
The Plaintiffs rely strongly upon the ancient maxim: Cujus est 

solum ejus est usque ad coelum, which has been frequently quoted and 
reiterated in the opinions of the Courts and in legal literature generally for 
many generations, Certainly the possible rights of the landowner as to 
the air spaces over his land could not be more broadly asserted. The 
venerability of this maxim, its frequent repetition, and the high standing 
of many of those who have relied upon it, not only warrant, but call for, 
a careful consideration of its origin and application in adjudicated cases.’’4® 


He then proceeded to examine the early English and American 
cases applying the maxim—cases of the type already mentioned**— 
and continued: 


“The cases above referred to are those usually cited in support of the 
proposition that a landowner has the exclusive right to occupy all of the 





43. Smith v. New England Aircraft Co., supra. 

44. The appellate court apparently did not notice that it probably 
would have been beyond the power of the trial court to have granted 
damages, since they were not asked for. 

45. 41 F. (2d) 929, 1930 U. S. Av. R. 21 (D. C. Ohio 1930), modified, 
55 F. (2d) 201 (C. C. A. 6th Cir. 1932). 

46. Swetland v. Curtiss Airports Corp., 41 F. (2d) 929, 934. 

47. Supra, at footnotes Nos. 23-27. 
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air space above his property to an indefinite extent. There doubtless are 
other cases along the same line, but the cited cases fairly show the trend 
of the decisions in the aspect here involved. It is safe to say that there 
are no cases which involve an adjudication of property rights as appurtenant 
to land in the air space which would normally be used by an aviator. It is 
true that in many of them the maxim is quoted, and, seemingly, is used by 
the Courts as a basis for their decisions; but it is the points actually decided 
in the cases, not the maxim, which established the law. In other words, it 
can be said that the maxim is the law only to the extent that it has been 
applied in the adjudicated cases.’48 


Judge Hahn then referred to the argument that the latin term 
“Coelum” did not mean “heavens” but only the airspace close to 
the earth,*® quoted several text writers on the general subject and 
concluded : 


“It appears from these authorities that the maxim has never been 
applied in cases which fix rights in air space normally traversed by the 
aviator. There are no precedents or decisions which establish rules of 
property as to such air space. The Courts have never critically analyzed 
the meaning of the maxim, and there is much doubt whether a strict and 
careful translation of the maxim would leave it so broad in its signification 
as to include the higher altitudes of space.’’5° 


He then proceeded to examine the national and state statutes 
and legislation—especially the height of flight rules—decided that 
they fixed a stratum of 500 feet above which flying over plain- 
tiff’s property was lawful and within which it was unlawful and 
enjoined all such flights at an altitude of less than 500 feet.* 

This decision was appealed to the Circuit Court of Appeals 
for the Sixth Circuit. That court held that any operation of the 
airport, as contemplated by the defendants at the time of trial, 
would constitute a nuisance and, accordingly, modified the limited 
injunction as entered by the district court so as to cover all opera- 
tion of the port under the existing plan.5? The judges, however, 
took occasion to express their views on the issue of trespass. Mr. 
Circuit Judge Moorman, speaking for the majority of the court, 
first referred to the cujus est solum maxim, rejected the argument 
that the early cases citing it were decided on a theory of nuisance, 
but pointed out that 





48. Swetland v. Curtiss Airports Corp., 41 F. (2d) 929, 936. 

49. Consult, supra, footnote No. 3. 

50. Swetland v. Curtiss Airports Corp., 41 F. (2d) 929, 938. 

51. As to the propriety of such use of the height of flight rules, and 
similar regulations, consult, infra, at footnotes Nos. 69-71. 

52. Swetland v. Curtiss Airports Corp., 55 F. (2d) 201, 203-4. (C. C. 
A. 6th Cir. 1932). i 
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“In every case in which it is to be found it was used in connection with 
occurences common to the era, such as overhanging branches or eaves. 
These decisions are relied upon to define the rights of the new and 
rapidly growing business of aviation. This cannot be done consistently 
with the traditional policy of the courts to adapt the law to the economic 
and social needs of the times . . . Lacking any controlling precedent, 
we resort to a consideration of the plaintiffs’ rights in relation to the 
necessities of the period.’’53 


Looking at the problem of right of flight, then, purely as a new 
situation to which old rules are to be applied, the court declared: 


“From that point of view we cannot hold that in every case it is a 
trespass against the owner of the soil to fly an aeroplane through the air 
space overlying the surface. This does not mean that the owner of the 
surface has no right at all in the air space above his land. He has a 
dominant right of occupancy for purposes incident to his use and enjoy- 
ment of the surface, and there may be such a continuous and permanent 
use of the lower stratum which he may reasonably expect to use or 
occupy himself as to impose a servitude upon his use and enjoyment of 
the surface . . . As to the upper stratum which he may not reason- 
ably expect to occupy, he has no right, it seems to us, except to prevent the 
use of it by others to the extent of an unreasonable interference with 
his complete enjoyment of the surface. His remedy for the latter use, we 
think, is an action for nuisance and not trespass. We cannot fix a definite 
and unvarying height below which the surface owner may reasonably 
expect to occupy the air space for himself. That height is to be determined 
upon the particular facts of each case.”54 


The court then concluded that, under the facts of this case, the 
defendants had not flown over the plaintiffs’ property within the 
zone of “expected use” and, accordingly, denied an injunction 
against their flights. 


Mr. Circuit Judge Hickenlooper concurred (on the ground that 
there was a nuisance shown), but said: 


“IT. . . cannot concur in that portion of the majority opinion 
which seems to me to create a distinction between flights in the upper 
and lower strata, founded upon reasonable expectation of use, and to 
hold that, although a single flight over the plaintiffs’ land may not con- 
stitute a trespass, such flights may be so continuous as in the aggregate 
to do so . . . It seems to me obvious that, if the aggregate of a large 
number of flights constitutes a trespass, it must be because each of said flights 
is itself a trespass, and that a trespass, in its technical sense, cannot be 
made up of a series of acts no one of which standing alone, amounts to 
such trespass.”’55 





54. Ibid. 
Ibid, p. 204-5. 
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These, then, are the cases which may be considered as bearing 
on the question of trespass vel non. What may be reasonably de- 
duced from them? Professor Edward S. Thurston, as Reporter 
on this subject for the Restatement of the Law of Torts for the 
American Law Institute has thus attempted to state the rule in his 
tentative draft: 


“Section 1002, Trespass May Be Upon, Beneath, or Above the Surface 
of the Earth. 


“A trespass on land may be committed by entering or remaining 
“(a) on the surface of the earth, or 

“(b) beneath the surface thereof, or 

“(c) above the surface thereof. 


“Comment to Clause (c): 

“f. An unprivileged entry or remaining in the space above the 
surface, is a trespass. 

“A temporary invasion of the airspace by aircraft, while traveling for 
a legitimate purpose at such a height as not to interfere unreasonably 
with the possessor’s enjoyment of the surface of the earth and the air 
column above it, is privileged.”5¢ 


Does this correctly state the existing common law? It is respect- 
fully submitted that it does not.°? Professor Thurston illustrates 
his rule by a number of examples. Four are of the type of the 
early cujus est solum cases already discussed.** Two others are 
worth quoting in full: 


“5. A flies in an airplane over B’s pasture within a few feet of the 
surface thereof. B’s cows are, or are likely to be, frightened and stampeded 
by the proximity and noise of the airplane. A is a trespasser 

“6. A flies in an airplane over B’s house within two hundred feet of 
the roof, thereby causing annoyance and fear of injury to B and the 
other occupants of B’s house. A is a trespasser.’’59 


Admitting that these illustrations are supported by the authorities 
cited to sustain them, yet it is submitted that they do not sup- 


56. Torts Restatement (Tentative Draft No. 7, 1931), §1002, pp. 11-13. 

57. It is only fair to point out that this section of the restatement 
and the discussion of it by the Institute antedate by almost a year the last 
opinions in Swetland v. Curtiss Airports Corp., 55 F. (2d) 201 (C. C. A. 
6th Cir. 1932). 

58. Torts Restatement (Tentative Draft No. 7, 1931), p. 13. The 
Reporter in his “Explanatory Notes” cites the cases already mentioned, 
supra, at footnotes Nos. 23-27. 

59. Torts Restatement (Tentative Draft No. 7, 1931), pp. 13-14. 

60. The Reporter says: “Illustration 5 is sustained by the language of 
Smith v. New England Aircraft Co. (1930) [270 Mass. 511], 170 N. E. 
385, [69 A. L. R. 300, 1930 U. S. Av. R. 1] and Swetland v. Curtiss Atr- 
ports Co. (1930, Dist. Ct.), 41 F. (2d) 929, [1930 U. S. Av. R. 21] and the 
decision in Neiswonger v. Goodyear Co. (1929, Dist. Ct.), 35 F. (2d) 761 
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port the extreme rule announced in the Section and Comment to 
which they are appended. Not only are the situations given such 
as would probably be nuisances (at least if continued),* but also 
they are such as would constitute trespasses even under the doc- 
trine of “effective possession.” 

However, the accuracy of the Restatement Section is by no 
means determinable by the relevancy of these illustrations. The 
question remains: Do the decided cases support the rule as an- 
nounced? Professor Thurston has thus classified what he regards 
as the possible ways of dealing with the problem of trespass in 
the air: 


(1) The absolute cujus est solum doctrine, under which all flights 
are trespasses; 

(2) A complete rejection of that doctrine—a view that “there is no 
ownership and consequently there can be no occupation or possession of 
the air column which is superimposed upon the surface’—under which 
no flight would be a trespass, although it might be a nuisance; 

(3) The doctrine of effective possession; and 

(4) The view announced in the Restatement: “. . . that an in- 
vasion of the column of air above the surface of another’s land is, unless 
privileged, a trespass on the land. If, however, a person invades the air 
column at a reasonable height above the surface for purposes of travel 
(or for any other legitimate purpose) he is privileged in so doing. If he 
flies near the surface, so near as to interfere with the reasonable enjoyment 


of the surface, or if his flight is for an illegitimate purpose, he is, 
a trespasser.’62 


We have seen that all the cases join in rejecting the first 
of these views, and, likewise, that the decisions of two courts® 
and the language of two more®™ reject the second. As between 
the two remaining—the third and fourth—which, if either, is the 





[1929 U. S. Av. R. 96]. (Defendant’s dirigible balloon flying close to 
ect land so frightened plaintiff’s horses that they ran away, injuring 
plaintiff. ) 

“Tllustration 6 is upheld by the language of the Smith and Swetland 
cases cited above.” Torts Restatement (Tentative Draft No. 7, 1931), p. 51. 

61. Cf. the argument of Mr. Geo. B. Logan at the Institute Meeting. 
9 Proc. Am. L. Inst, 272 (1931). 

62. 9 Proc. Am. L. Inst. 268-369 (1930). A slightly different classifica- 
tion is made by Prof. Thurston in the Explanatory Notes. Torts Restate- 
ment (Tentative Draft No. 7, 1931), pp. 52-53. 

63. The Minnesota court in Johnson v. Curtiss N. W. Airplane Co., 
1928 U. S. Av. R. 42 (Dist. Ct., Ramsey Co., Minn. 1923), and the federal 
district court in Swetland v. Curtiss Airports Corp., 41 F. (2d) 929, 1930 
U. S. Av. R: 21 (D: C. Ohio 1930). 

64. The Massachusetts court in Smith v. New England Aircraft Co., 
270 Mass. 511, 170 N. E. 385, 69 A. L. R. 300, 1930 U. S. Av. R. 1 (1930), 
and the circuit court of appeals in Swetland v. Curtiss Airports Corp., 
55 F. (2d) 201 (C. C. A. 6th Cir, 1932). 
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best expression of the present state of judicial authority? In 
none of the cases is there any mention of a “privileged” trespass 
by the aviator; all treat the question as a simple issue of trespass 
vel non—even the Smith case, although it denied an injunction, 
impliedly inferring that an action for nominal damages would have 
lain. As an attempt to state the substance of existing case law, 
then, the Restatement rule is inaccurate. 

What is the true view? The cases all agree that some in- 
vasions of the airspace will be trespasses; all agree that not all 
are such; all unite in distinguishing the two groups by means of a 
horizontal division of the air space into strata—the width of these 
strata being dependent on the use presently or expectedly to be 
made of the surface. Impliedly, also, the authorities would seem 
to infer that a future change in this surface use would vary 
the extent of the strata. If this attitude is to be put into the 
technical terminology advocated by Professor Hohfeld, the follow- 
ing is suggested as an analysis: 

(1) The landholder owns the surface (in the usual sense of 
the term “ownership”) ; 

(2) He has a power to reduce to possession the over-lying 
airspace and the aviator is under the liability of having this power 
exercised against him; 


(3) The surface owner will be deemed to have so reduced 
as wide a band of air space as is reasonably necessary to the use 
which he is now making, or in the immediate future may con- 
template making, of the surface; 

(4) As to the air space so reduced to possession, the land- 





65. Smith v. New England Aircraft Co., 270 Mass. 511, 532, 170 N. E. 385, 
394, 69 A. L. R. 300, 314, 1930 U. S. Av. R. 1, 18 (1930): “Whether the 
case should have been retained for assessment of damages rested in the 
sound judicial discretion of the trial judge.” 

66. Professor Thurston refers to the effective possession doctrine as 
follows: “. . . the height of the column of air owned by the possessor 
of the surface would necessarily vary with the use of the property. If a 
tall building were erected on A’s land, A certainly would own the column 
of air to the height of the building and for some little distance above. 
On the other hand, if land were used to grow a crop, the column of air 
necessary to the possessor’s enjoyment would naturally be very shallow. 
If land were used to pasture cattle, the column of air would have to be 
somewhat higher. This is because the passage of airplanes close to the 
surface would doubtless frighten the cattle. Again, if one were to give a 
play or concert in an open air theatre the column of air would have to be 
of considerable height to prevent such noise as would constitute an 
interference with the enjoyment of such use by the possessor of the land.” 
Reporter’s Explanatory Notes, Torts Restatement (Tentative Draft No. 
7, 1931), pp. 52-53. Prof. Thurston refers to this possibility of variance 
as “a possible difficulty.” The writer can see no reason why it should be. 
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owner has a right to exclusive occupancy, which the aviator is 
under a duty to observe; 

(5) As to the air space not so reduced to possession the 
landowner is under a disability to prevent flights and the aviator 
enjoys a correlative immunity; and 

(6) The power above mentioned is continuing and residual 
and is not exhausted by any prior exercise, but the landowner re- 
tains the privilege of exercising it in the future, and the aviator 
has no-right to prevent such future reductions to possession and 
their consequent diminutions of his immunity. 

This, it is submitted, is the idea underlying the few existing 
cases; and this, it is submitted also, is what is implied in the 
doctrine of so-called “effective possession.” 


(b) Legislative Approval: 


So far, this portion of the article has proceeded on the as- 
sumption that the problem was unaffected by legislative action. It 
is thought that this is, in substance, correct. The reported cases 
have arisen in States having no express statutes on the point, but 
three of the opinion have attempted to draw conclusions from 
statutory material.” This mode of procedure has taken two forms: 
(1) Inferences based on the existence of state and federal legis- 
lation regulating aviation; and (2) more definite rules based on 
statutes and regulations covering height of flight. Neither, it is 
thought, afford proper bases for education. 

If it were true that, apart from statute, the landowner owned 
“to the heavens” it would seem clear that legislation purporting to 
authorize the intrusion by others on that property would be un- 
constitutional.** Statutes regulating the height of buildings, and 
similar legislation, are scarcely in point. Such examples of the 
police power are entirely negative in their application—they re- 
strict the actions of the landowner, but they do not purport to 
create interests in others over the use prescribed. And it is ex- 





67. Johnson v. Curtiss N. W. Airplane Co., 1928 U. S. Av. R. 42 (Dist. 
Ct., Ramsey Co., Minn. 1923); Smith v. New England Aircraft Co., 270 
Mass. 511, 170 N. E. 385, 69 A. L. R. 300, 1930 U. S. Av. R. 1 (1930) ; 
Swetland v. Curtiss Airports Corp., 41 F (2d) 929, 1930 U. S. Av. R. 21 
(D. C. Ohio 1930). 

68. It would extend this article unduly to attempt to collect here 
the applicable authorities. For a good expression of the view, consult 
Maj. Johnson’s discussion in 2 Air Service Information Circular, No, 181, 
Feb. 26, 1921, pp. 1-14, cited, supra, in footnote No. 8 
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actly this which legislation authorizing flight through “owned” air 
space would do. Of course, if the analysis suggested above is 
correct, then these and similar statutes serve a function in deter- 
mining the extent of the aviator’s immunity. For reasons quite 
apart from aviation, they restrict the landowner in the freedom of 
exercise of his power to reduce air space to possession and, as a 
consequence of the non-exercise of this power, the aviator’s pre- 
existing immunity remains unimpaired. 

The argument that the question of trespass vel non is deter- 
minable by height of flight rules was rejected by the Circuit Court 
of Appeals in the Swetland Case. In fact, the arguments against 
the applicability of this regulation were stated and recognized by 
two of the courts which utilized it. The regulation read: 

“Exclusive of taking off from or landing on an established landing 
field—aircraft shall not be flown—(1) Over the congested parts of cities, 
towns, or settlements, except at a height sufficient to permit of a reason- 
ably safe emergency landing, which in no case shall be less than 1,000 


feet. (2) Elsewhere at height less than 500 feet; except where indispen- 
sable to an industrial flying operation.”7° 


It was urged that this rule made unactionable flights at low alti- 
tudes which were parts of take-offs or landings. The Massa- 
chusetts court rejected this argument, saying: 


“The exceptions . . . do not seem to us to be intended as legislative 
limitations upon the rights of landowners in the airspace. . . . These 
legislative exceptions have ample scope for their operation in respect to 
conduct of pilots and general safety. It would be a strained and unnatural 
construction to interpret them as designed to authorize interference with 
recognized property rights.”71 


But this same line of reasoning, it is submitted, is applicable to the 
regulation as a whole—its purpose is not to fix the relative rights 
of landowner and airman, but to promote safety by requiring 
flights (in its own words) “at a height sufficient to permit of a 
reasonably safe emergency landing.” 





69. “We think the question is unaffected by the regulation 
requiring aeronauts to fly in rural sections at a height not less than 500 
feet above the surface, for in our view that regulation does not determine 
the rights of the surface owner, either as to trespass or nuisance.” Szwet- 
land v. Curtiss Airports Corp., 55 F. (2d) 201, 203 (C. C. A. 6th Cir. 1932). 

70. Air Commerce Regulations, 1928, c.VII, §74 (G). 

71. Smith v. New England Aircraft Co., 270 Mass. 511, 527, 170 N. E. 
385, 392, 69 A. L. R. 300, 311, 1930 U. S. Av. R. 1, 14 (1930) ; accord: Swetland 
v. Curtiss Airports Corp., 41 F. (2d) 929, 942, 1930 U. S. Av. R. 21, 45-46 
(D. C. Ohio 1930). 
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As has been said, none of the cases arose in jurisdictions 
which (at least at the times involved) had adopted the Uniform 
Aeronautics Act. In the jurisdictions which have adopted that 
Act,” there is an attempt at an express legislative declaration on the 
subject. The Act provides: 


“Section 3. Ownership of Space—The ownership of the space above 
the lands and waters of this State is declared to be vested in the several 
owners of the surface beneath, subject to the right of flight described in 
Section 4. 

“Section 4. Lawfulness of Flight—Flight in aircraft over the lands 
and waters of this State is lawful, unless at such a low altitude as to inter- 
fere with the then existing use to which the land or water, or the space 
over the land or water, is put by the owner, or unless so conducted as to 
be imminently dangerous to persons or property lawfully on the land 
or water beneath. — 


It is submitted that this advances the solution of the problem not 
at all. If, apart from the statute, the landowner “owns” the over- 
lying airspace to infinity, then, for the reasons suggested above,” 
any attempt to transfer rights to aviators would be unconstitutional. 
If, on the other hand, the surface owner does not have such an 
ownership of the airspace, then the statute merely expresses the 


rule which, as we have seen, the courts are working out without 
it. 

In 1932 the Committee on Aeronautical Law of the American 
Bar Association recommended a new Uniform Aeronautical Code, 
somewhat modifying the older uniform act.* The new Code omits 
the old Section 3 and, in its first section, contains a substitute 
for the old Section 4: 


“Section 1. Lawfulness of Flight—Flight in aircraft over the lands 
and waters of this state, within the ‘Navigable Air Space,’ as hereinafter 
defined, is lawful unless at such a low altitude as to interfere with the 
then existing use to which the land or water or space over the land or 
water is put by the owner, or unless so conducted as to be imminently 
dangerous to persons or property lawfully on the land or water beneath. 

“As used in this act, the term ‘Navigable Air Space’ means air space 





72. Arizona, Delaware, Hawaii, Idaho, Indiana, Maryland, Michigan, 
Minnesota, Missouri, Montana, Nevada, New Jersey, North Carolina, 
North Dakota, Pennsylvania, Rhode Island, South Carolina, South Dakota, 
Tennessee, Utah, Vermont and Wisconsin. 

73. Supra, at footnote No. 68. 

74. 56 Rep. Am. Bar. Assn. 317, 319-321 & 328 (1931). For discussion 
of this change, consult: 56 Rep. Am. Bar Assn. 69-91 (1931); Hayden, 
“Objections ta the New Aeronautical Code,” 18 Am. Bar. Assn. Jour. 121 
(1932). 
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above the minimum safe altitudes of flight prescribed by regulation by the 
State Aeronautical Commission (or State Administering Officer). Such 
navigable air space is subject to a public right of air navigation in con- 
formity with the provisions of this act and with the regulations and air 
traffic rules issued by the State Aeronautical Commission (or State Admin- 
istering Officer).” 


Again, it is submitted, such a legislative declaration would be in- 
effective, for constitutional reasons, if the cujus est solum doctrine 
is actually in force in its full extent. In other words, the possi- 
bility of such a statute being valid depends on what the courts, 
apart from statute, will rule on that point. 

Insofar as the new Code drops the old Section 3, it is prob- 
ably doing a wise thing. If the absolute cujus est solum doctrine 
is otherwise in force, the section neither adds to nor detracts from 
the landowner’s rights; if it is not, then, in the words of the Com- 
mittee: 


“The presence of this declaration in an Aeronautical Code would 
simply lend color to the assertion of non-existent and unnecessary rights 
by litigiously inclined persons, to the great nuisance and possible destruction 
of aviation.”75 


The attempt in the new Code, however, to fix the extent of the 
stratum within which flights are trespasses by reference to “mini- 
mum safe altitudes of flight” is, it is submitted, unwise. It has 
been pointed out already’* that these rules are determined by tech- 
nical factors having nothing to do with the possibility of inter- 
ference with surface use by flying. An airplane is required to 
fly at an altitude of 500 feet in the country, not because the regulat- 
ing authorities think 500 feet to be the height of the landowner’s 
effective use of airspace, but because they deem 500 feet to be a 
height above which an aviator, in case of trouble, normally could 
correct the difficulty or else have a sufficient gliding range to make 
a safe forced landing. To use rules adopted for such reasons to 
fix the limit of the landowner’s interest is, thus, to use a measure 
entirely unrelated to the thing involved. 

To re-capitulate, then, it is submitted: (1) that the issue of 
the applicability of the cujus est solum doctrine must be deter- 
mined apart from statute; (2) that if that doctrine is applicable 
in its fullest extent, the statutes, however phrased, are ineffective 
to diminish the rights of the landowner; (3) that if the doctrine 





75. 56 Rep. Am. Bar Assn. 319 (1931). 
76. Supra, at footnotes Nos. 69-71. 
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is not applicable, then such express statutes as the Uniform Aero- 
nautics Act and the proposed Uniform Aeronautics Code have an 
effect in determining the extent of the landowner’s power to re- 
duce airspace to possession and thus infringe upon the aviator’s 
pre-existing immunity; but (4) that the attempt to use “height of 
flight” rules for this purpose is unwise, because the standard so 
set is not necessarily related to the end sought. 


(2) Desirability of the rule: 


There remains to be considered the problem reserved earlier 
in the article, viz., which is functionally the most desirable rule. 
It is submitted that the doctrine of “effective possession,” as 
analyzed above’? gives the greatest measure of protection to all 
interests concerned. 


The strict cujus est solum doctrine clearly would work an 
extreme hardship on aviators, while the possibility that easements 
of flight might be gained would throw on the surface owner the 
alternative between engaging in costly and almost continuous liti- 
gation or of being faced with the possibility that, some years in 
the future, a desire to reduce new strata of air space to possession 
would be blocked by the objection of the holder of such an ease- 
ment. 

The pure nuisance theory, on the other hand, does not seem 
to give enough protection to the landowner. As Judge Hicken- 
looper points out,”® “nuisance” connotes the idea of something 
more than an isolated act. But a single flight through air space 
reduced to possession may inflict damage on the surface owner 
for which he should be able to secure damages at law. 

To the view advocated by the tentative draft of the Torts 
Restatement, as compared with the “effective possession” doctrine 
as analyzed herein, two objections seer to lie. In the first place, 
as has been pointed out, the tefminology there used is unsupported 
by any of the reported cases. More important, however, is the 
effect on litigation of the use of the concept of privilege. The 
Restatement, by utilizing this concept, makes every flight prima 
facie a trespass which the aviator must justify by showing that 
it fell within the limits of the “privilege.” In other words, in a suit 
by a landowner against an aviator, the burden would be thrown 





77. Supra, at footnote No. 66. 


78. Swetland v. Curtiss Airports Corp., 55 F. (2d) 201, 204-205 
(C. C. A. 6th Cir. 1932), supra, footnote No. 55. 
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upon the latter of showing the propriety of his flight. This, it is 
submitted, is both unnecessary and undesirable. If the surface 
owner has suffered any injury from the flight, the evidence thereof 
lies in his possession—not in that of the aviator, Proof of such 
injury by the landowner is proof of an affirmative; proof of non- 
interference by the aviator is proof of a negative. These are the 
tests usually applied to determine the propriety of rules which 
fix the burdens of going forward and of proof. Why should they 
not be applied here? 

The “effective possession” doctrine, however, would seem to 
have the merits of fitting with reasonable closeness the language 
and holdings of the cases, of insuring the surface owner against 
both actual present damage and interferences with future uses of 
the air space, of throwing the burdens of litigation on the party 
claiming injury—the usual situation—and of permitting to the avia- 
tor as much, but no more, freedom as is needed for the reasonable 
conduct of flying operations. 
























AIRSPACE OWNERSHIP AND THE RIGHT 
OF FLIGHT* 


Frep D. Face, Jr. 


With the growth of aviation, it is only natural to expect some 
regulatory legislation. Incidentally, this is one field wherein pro- 
posed regulation almost preceded the subject matter to be regu- 
lated. It is well known that Paul Fauchille, at the Neuchatel 
session of the Institute of International Law in 1900, called the 
attention of jurists to the need for a code of air law. In 1901, 
before the Wright Brothers’ flight, Fauchille published his epoch- 
making study that served as the basis for his famous Code de I’Air. 
Dr. Jenny Lycklama a Nijeholt has suggested that it is undesirable 
to establish rules before there is any necessity for them, but the 
rapid development of aviation has given rise to a need for regu- 
lation. It is needed for the sake of uniformity, at least. If we 
are to profit by the experience of the railroads and avoid a similar 
mass of conflicting state legislation, there must be substantial uni- 
formity in state laws pertaining to aeronautics, An air carrier, 
operating from coast to coast in a single day, can give slight heed 
to state boundary lines! 

Recognizing this need for uniformity, the American Bar As- 
sociation established a committee to make a study of the aviation 
problem. The committee prepared a Uniform State Law for Aero- 
nautics, drafted largely, I understand, by Professor Bogert now 
of the University of Chicago, This code, sponsored by the com- 
mittee, the Conference of Commissioners on Uniform State Laws, 
and the American Bar Association, was adopted at one time or 
another by some twenty-one states. Subsequently, with the in- 
evitable changes in committee membership, there has come into 
existence an entirely new committee by virtue of a complete change 
in personnel. Certain defects in the old code have manifested 
themselves and a new proposed Uniform Aeronautical Code was 
submitted by Mr. George B, Logan, the chairman, at the last an- 
nual meeting of the American Bar Association. As one of the 
principal issues connected with the adoption of this proposed code 
is concerned with the trespass-nuisance question—which is per- 





*Part of an address delivered at the Annual Meeting of the Florida 
State Bar Association, Hollywood, Florida, April 9, 1932. 
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haps the most difficult problem confronting the aviation industry— 
I should like to direct your attention for a few moments this morn- 
ing to the committee proposals dealing with the subject of my 
discussion: Airspace Ownership and the Right of Flight. 

We are all aware that the art of flying has given rise to a con- 
flict of interest between the landowner and the aviator. The 
conflict is a most natural one and has been the subject of almost 
endless discussion—oral and written. While the subject has been 
considered as almost purely academic, it is of far more consequence. 
The problem calls for an adjustment, a proper and workable ad- 
justment, of these conflicting interests. It is clear that the land- 
owner, in the use and enjoyment of his property, wishes to be 
free from the disturbing features which may be associated with 
aviation. He wishes to be secure in his property interests, here 
as in any other, and to maintain—so far as is possible—the value 
of his property, particularly in the event of future transfer. At 
times, he asserts the unlawfulness of all flights above his land, 
and, at times, he is content to prevent such flying activities as 
seem to interfere with his enjoyment. When he makes the former 
assertion, he challenges all aeronautical activities. The conflict 
of interests is at once presented for solution. 

Four theories, at least, have been suggested as means of han- 
dling the problem; two extreme positions and two that are inter- 
mediate. They are as follows: (1) The first is based upon the 
old maxim, “Cujus est solum, ejus est usque ad coelum et ad 
inferos,” and it asserts property rights in the air space ad coelum 
of the same nature as pertain to the land itself. (2) The second 
theory regards ownership as extending ad coelum, subject to a 
natural easement for air navigation in the upper air space. (3) 
The third is a “zone” theory—to the effect that ownership extends 
into the superjacent air space a limited, but flexible, distance as 
determined by “actual user,” “effective possession,” “lower stra- 
tum,” etc. (4) The fourth theory regards ownership as extend- 
ing no farther upward than the surface of the earth, the structures 
or natural or artificial growth thereon. 

In dealing with the question, the American Bar Committee, 
in drafting the old Uniform State Law for Aeronautics, adopted 
the second of these theories. Section 3 of that code provides, in 
part, as follows: 

“Section 3. The ownership of the space above the lands and waters 


of this stata is declared to be vested in the several owners of the surface 
beneath, subject to the right of flight described in Section 4.” 
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To permit the development of aviation, the code added, in 
Section 4, the following provision: 


“Section 4. Flight in aircraft over the lands and waters of this 
state is lawful, unless at such a low altitude as to interfere with the then ex- 
isting use to which the land or water, or the space above the land or water, is 
put by the owner, or unless so conducted as to be imminently dangerous 
to persons or property lawfully on the land or water beneath. ay 


The present Committee on Aeronautical Law, as a result of 
the private investigations of its members, and influenced no doubt 
by recent judicial decisions and other writings, is now of the opin- 
ion that Section 3 of the old code no longer is correct. Conse- 
quently, in the proposed Uniform Aeronautical Code, Section 3 of 
the old code is omitted and Section 4, slightly modified, is set up 
as Section 1 of the new draft in the following language: 


“Section 1. Flight in aircraft over the lands and waters of this state, 
within the ‘Navigable Air Space,’ as hereinafter defined, is lawful unless 
at such a low altitude as to interfere with the then existing use to which 
the land or water or space over the land or water is put by the owner, or 
unless so conducted as to be imminently dangerous to persons or property 
lawfully on the land or water beneath. 

“As used in this act, the term ‘Navigable Air Space’ means air space 
above the minimum safe altitudes of flight prescribed by regulation by the 
State Aeronautical Commission (or State Administering Officer). Such 
navigable air space is subject to a public right of air navigation in con- 
formity with the provisions of this act and with the regulations and Air 
Traffic Rules issued by the State Aeronautical Commission (or State 
Administering Officer).” 


This change of front, with the resultant repudiation of Sec- 
tion 3 of the old code, has been challenged recently by Professor 
James J. Hayden in an article entitled “Objections to the New 
Uniform Aeronautical Code,” and published in the February, 1932, 
issuq of the American Bar Association Journal. Because the 
article so clearly states the viewpoint of those whose expressed 
position would be opposed to the new code, and because the article 
raises the essential problems under consideration, I should like to 
indicate its outlines and refer to the author’s exact langauge so 
that we shall not misunderstand this position and the objections. 

Professor Hayden makes the following assertions: (1) Sec- 
tion 1 of the new code contains language inconsistent with the 
announced intention to repudiate the doctrine of ownership of air 
space by landowners. (2) As a practical matter, it is not really 
in the interests of aviation to repudiate the doctrine. (3) There 
is no sound legal basis upon which to repudiate the doctrine. The 




















































AIRSPACE OWNERSHIP 403 





first assertion is concerned with the language employed. Time does 
not permit us to examine the merits of the objection in detail. 
Let us, then, assume that it is sound, The five additional words 
suggested can be included without difficulty, and clarity of ex- 
pression is thoroughly desirable. 

For the present, let us consider the author’s third point—to 
the effect that repudiation has no sound legal basis. At once we 
are confronted with a seeming inconsistency of language or of 
position. At the beginning of the article, after mentioning the 
changes in the code, Professor Hayden states, “It must be appar- 
ent that the Committee has either done an amazing piece of work 
deserving of the unqualified admiration of the American Bar, or 
it has fallen into very serious error.” Since, in the judgment of the 
author—as is later indicated by him—the committee has fallen into 
serious error, it results that, in taking his stand in favor of the 
old code, he becomes a proponent of the maxim cujus est solum. 
In asserting that the maxim cannot legally be repudiated, he affirms 
its soundness. To aid his contention, he invokes the support of 
the American Law Institute Restatement of the Law of Torts. 

Having asserted the maxim to be law and evidencing owner- 
ship ad coelum, which usually is interpreted to mean ownership 
to the sky, the author then says, “Although Section 3 of the old 
code states in broad terms that the ownership of the space above 
the lands and waters of the state is vested in the owners of the 
surface, subject to a right of flight, a reasonable construction of 
this statute does not necessarily mean ownership of that space to 
infinity.” (Italics ours.) To reconcile this apparent inconsistency 
of language, it becomes necessary to consider the two possible 
interpretations of that language. The first view would interpret 
ad coelum as extending indefinitely upwards. It would mean, in 
the words of Bouvé, air space ownership “beyond the stars and 
to the remote confines of infinite space.” Construing Section 3 
so as not to mean ownership of air space to infinity, would then be 
to effectively emasculate the maxim. The second view would 
interpret ad coelum as extending to an undetermined, but not un- 
limited, height. 

If the author accepts the first view—ownership to infinite 
space—it becomes necessary to investigate the authority of the 
maxim, and to discover how far judicial decision has relied upon 
it. If the courts have not relied upon it as indicating ownership 
rights to indefinite space, then the committee has done nothing 
of an amazing nature by omitting the section as to ownership 
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rights. They have repudiated nothing except an erroneous state- 
ment. On the other hand, if the author accepts the second view, 
and the cases indicate that the maxim is law only relative to trees, 
houses and other structures a relatively short distance from the 
surface, then the committee, again, has done nothing amazing in re- 
fusing to apply to aviation a maxim that was never considered as 
applying to it. Whatever view be accepted, it would seem desirable 
to consider the maxim, and the authority given it by the courts. 

While an attempt has been made to trace the maxim to Rabbi 
Akiba in ancient Jewish law (47 Law Quart. Rev. 14), it is gen- 
erally accepted that it has its origin in a gloss on the Digest of 
Justinian made by one Accursius about the middle of the thir- 
teenth century. In other words, the maxim was something added 
by way of a marginal note to Paulus in the Digest VIII, Tit. 2, 
Sec. 1, dealing with De Servitutibus Praediorum Urbanorum, Mr. 
Bouvé, in his able article on “Private Ownership of Airspace” 
(1 Air Law Review, 232 and 376), has sketched the history of 
the maxim and believes that it very probably was introduced into 
England by Franciscus, a son of Accursius, who spent a year at 
Oxford around the year 1273, 

By whatever means the maxim obtained its roots in English 
jurisprudence, we know that it was referred to by Lord Coke’s 
statement in Coke on Littleton (Book I, Sec. 1, p. 4a) where it is 
said: “And lastly, the earth hath in law a great extent upwards, 
not only of water as hath been said, but of aire, and all other 
things even up to heaven, for cujus est solum ejus est usque ad 
coelum, as it is holden.” To support his views, Coke cited three 
cases. May I quote from them to show you the conception of the 
subject matter to be governed by this maxim. In an action of 
trespass brought by the Bishop of London against one N. for his 
close broken and for the taking of certain herons and shovelers, 
there was a lease of land, with a reservation of trees and wood- 
lands, The question involved was whether or not the lessee had 
the right to certain birds and eggs in the trees, Fitzherbert stated, 
“By the exception of the trees things within the area of the tree 
and up to the sky are also excepted and therefore he cannot meddle 
with them.” Brook added, “And the lessor will have the land in 
which the tree grows, for the tree has its being through the earth 
and air, and therefore all the earth in which it grows in depth, 
and the air it needs in height belong to him to whom the tree be- 
longs, as do all the profits of the tree.” (14 Henry VIII, No. 1.) 
For the purposes of the decision, air space rights extended to 
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the boughs of trees, and the language used was broader than 
necessary. 

In the second case, arising in Trinity Term, 22 Hen. VI, no. 11, 
a writ of trespass was brought quare clausam fregit, for the 
taking of certain young goshawks from their nest. Newton said, 
“For in such a case, suppose I have young herons breeding in my 
close, and a stranger takes them I will have an action of trespass 
quare clausam fregit for taking and carrying away six herons.” 

In the third case, 10 Ed. IV, Fo. 14, Bingham stated, “In 
the case of the young sparrow-hawks in a nest, the plaintiff gave 
the price because the price was in him, for the nests were his 
and thus also the things in the nest, and they cannot fly from his 
possession.” 

Upon the authority of these three cases, Lord Coke spon- 
sored the maxim cujus est solum in England. No one doubts that 
they extend proprietary rights to the branches of trees growing 
upon the soil/but it requires a considerable stretch of the imagina- 
tion to consider these as precedent for an action of aerial trespass 
where such flight is conducted in the so-called “upper stratum.” 
The maxim is entitled to the prestige of five hundred years if it 
be limited in its application to tree branches—the theft of birds or 
eggs—but its hoary age alone will not give it new meaning so as 
to embrace the normal activities of aviation, 

There are many other cases since those first three. They are 
dealt with by Professor Bogert under the title, “Problems in Avia- 
tion Law” (6 Cornell Law Quart. 271), and by Mr. Clement L. 
Bouvé in the article aforementioned. I shall not weary you with 
an enumeration, Suffice it to say that they all deal with problems 
arising within the airspace zone not exceeding approximately one 
hundred feet from the surface of the soil. If we may assume as 
correct the statement that the maxim is law only to the extent to 
which it has been applied in the adjudicated cases, it becomes clear 
at once that aeronautical activities are not to be controlled by it 
unless the courts have relied upon it in disposing of aviation 
problems. 

No discussion of this question will be complete, however, 
until we have considered the three decisions rendered in the two 
recent aviation cases arising in this country—Smith v. New Eng- 
land Aircraft Company (270 Mass. 511, 170 N. E. 385—1930), 
and Swetland v. Curtiss Airports Corporation (41 F. (2d) 929, 
and 55 F. (2d) 201—1930, 1931). In the Smith case, an owner 
of an estate near Grafton, Massachusetts, consisting of some 272 
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acres, discovered in 1929 that an airport was proposed on 90 acres 
adjoining his property. The airport was established and flights 
were made from it as low as one hundred feet above the wooded 
part of the estate. The houses were about 1320 feet from the 
airport. The plaintiffs sought to enjoin the defendants, (1) from 
flying over their property in a manner constituting trespass, and 
nuisance, and (2) from using the airport as a base of operations. 
The lower court denied the injunction and the Supreme Judicial 
Court upheld the decision, No damages were sought. In dispos- 
ing of the case, Mr. Justice Rugg, C. J., stated that flights as low 
as 100 feet would constitute trespass, but, since an injunction only 
was sought, the point was not concluded. While assuming that 
“private ownership of air space extends to all reasonable heights 
above the underlying land,” the Chief Justice also stated, “What- 
ever may be the precise technical rights of the landowner to the 
airspace above his land, the possibility of his actual occupation and 
separte enjoyment of it as a feasible accomplishment has through 
all periods of private ownership of land been extremely limited.” 
It is significant that the court did not rely upon the maxim in 
its absolute form. Professor Hayden suggests that the Smith 
case “assumes airspace ownership” and that the maxim is affirmed 
“by inference.” However, it must be pointed out that while the 
first sentence used by Mr. Justice Rugg is frequently quoted—to 
the effect that “we assume that private ownership of airspace ex- 
tends to all reasonable heights above the underlying land,” the 
sentences which follow are usually omitted. They are: “It would 
be vain to treat property in air space upon the same footing as 
property which can be seized, touched, occupied, handled, cultiv- 
ated, built upon and utilized in its every feature. The experience 
of mankind, although not necessarily a limitation upon rights, is 
the basis upon which airspace must be regarded.” When we con- 
sider the whole quotation, are we to say that the court relied upon 
the maxim in any form? 

In the Swetland case, arising, in Ohio, we have a similar situa- 
tion. The Swetlands owned an estate some fourteen miles from 
Cleveland consisting of about 135 acres. Across a road, the de- 
fendants established, in 1929, an airport on some 272 acres. Again 
the plaintiffs asked for an injunction because of alleged trespasses 
and against the maintenance of a nuisance. There were, also, 
specific allegations of nuisance. In deciding the case, Judge Hahn, 
of the District Court, enjoined the blowing of dust upon the plain- 
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tiff’s property, the dropping of circulars, and flying over plaintiffs’ 
estate at less than 500 feet. But did the court place reliance upon 
the cujus est solum maxim? In his opinion, p. 936, Judge Hahn 
says: 


“Tt is safe to say that there are no cases which involve an adjudication 
of property rights as appurtenant to land in the air space which would 
normally be used by an aviator. It is true that in many of them the maxim 
is quoted, and, seemingly, is used by the courts as a basis for their decisions ; 
but it is the points actually decided in the cases, not the maxim, which 
establish the law. In other words, it can be said that the maxim is the 
laxv only to the extent that it has been applied in the adjudicated cases. 
Maxims are but attempted general statements of rules of law. The judicial 
process is the continuous effort on the part of the courts to state accurately 
these general rules, with their proper and necessary limitations and ex- 
ceptions, A maxim, said Sir Frederick Pollock, ‘is a symbol or vehicle of 
the law, so far as it goes; it is not the law itself, still less the whole of the 
law, even on its own ground.’ And in Yarmouth v. France, 19 Q. B. D. 
647, 653, 17 E. R. C. 217, Lord Esher said: ‘J need hardly repeat that I 
detest the attempt to fetter the law by maxims. They are almost invariably 
misleading; they are for the most part so large and general in their 
language that they always include something which really is not intended 
to be included in them.’ 

“The claims of the plaintiffs in invoking the maxim amount to an 
invocation of the doctrine of stare decisis, also called the doctrine of pre- 
cedents. 19 C. J. 382, note 86. But this doctrine contemplates only such 
points as are actually involved and determined in a case.” (Italics ours.) 

“So far we have considered the maxim as if there were no question as to 
its real meaning. Its meaning has never received critical examination and 
discussion by the courts, and there is a grave question as to whether or 
not the proponents of the maxim make any real progress by advancing it as 
a basis for the claim that an owner of land has exclusive proprietary rights 
to an indefinite extent in the superincumbent air space.” (Italics ours.) 

“It appears from these authorities that the maxim has never been 
ppplied in cases which fix rights in air space normally traversed by the 
aviator. There are no precedents or decisions which establish rules of 
property as to such air space.” (Italics ours.) 


Distinctly negativing the application of the maxim in its ab- 
solute form—as indicating ownershp of air space to the stellar 
regions—the court, adopting Pollock’s phrase of “effective posses- 
sion,” fixed the upper limit, in this case, of effective possession 
at 500 feet. The court distinctly refused to indicate an intention 
to have this decision serve as precedent in a future case involving 
a different factual situation. The maxim in its absolute form is 
rejected as precedent for aviation cases. In its modified form— 
interpreting ad coelum as reaching only to a limited height (de- 
termined possibly by effective possession)—the maxim might have 
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been relied upon. That the court rejects it, indicates at least that 
it is considered by the court to mean ownership to an indefinite 
height and, for that reason, inapplicable to the disposition of the 
case. 

On appeal, Judge Moorman of the Circuit Court of Appeals, 
after reviewing the early cases, states: 

“But none of those cases nor any of the later ones undertakes to 
define the term ‘ad coelum’, if indeed that term is one of constancy or could 
be defined. In every case in which it is to be found it was used in con- 
nection with occurences common to the era, such as overhanging branches 
or eaves. These decisions are relied upon to define the rights of the new 
and rapidly growing business of aviation. This cannot be done consistently 
with the traditional policy of the courts to adopt the law to the economic 
and social needs of the times. The Ohio decisions are likewise inconclusive, 
and, lacking any controlling precedent, we resort to a consideration of the 
plaintiffs’ rights in relation to the necessities of the period.” (Italics ours.) 

Again and conclusively, the maxim is rejected as precedent. 

Thus far we have considered the value of the maxim as pre- 
cedent for adjusting the interests of the landowner and the avia- 
tor. Such an extended discussion was necessary to meet the as- 
sertion that the doctrine could not be legally repudiated. Does 
it not appear to be obvious that, whichever view of the doctrine 
be adopted, courts will refuse to decide present day aviation cases 
upon the authority of a maxim which sprang from the imagination 
of some glossator who believed the world to be flat, who might 
have been interested in preventing encroachments above the sep- 
ulchre, or perhaps in establishing a property right in birds’ eggs! 
One thing is certain: The public is interested both in fostering 
aviation and in allowing the landowner full use and enjoyment 
of his property. The problem, then, is to protect adequately the 
interests of each. 

In 1920, the British Air Navigation Act found a solution in 
the following provision: 

“No action shall lie in respect of trespass or in respect of nuisance, 
by reason only of the flight of aircraft over any property at a height above 
the ground, which, having regard to wind, weather, and all the circum- 
stances of the case is reasonable, or the ordinary incidents of such flight, 
so long as the provisions of this Act and any Order made thereunder and 
of the Convention are duly complied with.” 


The aviator was protected against litigiously minded persons and 
the landowner was protected against unreasonable activities of the 
aviator. No more specific rule was announced, as each case was 
to be decided upon its own merits. 
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The American Bar Committee on Aeronautical Law now in- 
vites your support in connection with an almost identical solu- 
tion. In its proposed code, the lawfulness of flight is established 
with the proviso that it must not be conducted “at such a low alti- 
tude as to interfere with the then existing use to which the land 
or water or space over the land or water is put by the owner, or 
unless so conducted as to be imminently dangerous to persons or 
property lawfully on the land or water beneath.” 

Under this proposal, what are the remedies available to the 
landowner? The new code does not refer to trespass or nuisance. 
In the opinion of several writers, the only remedy is through a 
nuisance action—on the theory that there can be no ownership 
of unenclosed air space, and that, consequently, a trespass action 
will not lie for low flying, etc. It is true that limiting the land- 
owner to a nuisance action, or to injunctive remedy, would be of 
real benefit to the aviator; it would free him from countless suits 
wherein injury to the landowner could not be shown. And it is 
no doubt true that in any trespass case, where more than nominal 
damages are asked, the test will be that of nuisance—as to whether 
or not the rights of the landowner have been interfered with un- 
duly. At one time, three remedies were available. These were, 
(1) an action of trespass, (2) the writ of “Quod permittat” for 
the abatement of a nuisance, and (3) an action of trespass on 
the case. In many states, at the present time, there is little or no 
distinction between the remedies, Limiting the remedy to a nui- 
sance action would be most convenient and would afford effective 
relief in most every situation; yet there are many practical diffi- 
culties that would make it undesirable to insist upon such a limita- 
tion. Here, again, we must rely upon the efficacy of a judicial 
process which has already refused to be bound within the con- 
fines of rigid precedent. In dealing with the problems which arise 
—each with differing factual situations—the courts will doubtless 
also refuse to be bound within the limits of a narrow or inflexible 
procedure. 

There are many other questions associated with this subject. 
They involve the operation of airports, the altitude at which one 
may fly in leaving or in approaching an airport, etc. Some of 
these questions are discussed in the principal cases already men- 
tioned, and, for a more detailed study of the entire subject of air 
space rights, I should like to mention a dissertation now being 
prepared by Mr. Edward C. Sweeney, a research associate at the 
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Air Law Institute, which will probably appear in the July issue of 
the Journal of Air Law. 

By way of summary, to dispose of Professor Hayden’s second 
point—that it is not in the interests of aviation to repudiate 
a doctrine which enjoys the prestige of five hundred years, and 
to suggest the rationale of the problem, may I invoke the aid of 
two quotations, It has been said by von Ihering that: ‘The only 
practical interest which the owner has in the freedom of his air- 
space is that he be not deprived of the air, light, or rain from 
heaven, and that he be not prevented from building as high as he 
may wish to; . . . beyond this limit, a right to airspace loses 
its raison d’etre, and would have no result other than that of putting 
the machinery of the law at the mercy of pure chicanery, of stim- 
ulating litigious tendencies and making enemies of good neighbors.” 

Lastly, is there not considerable value in the statement of 
Judge Scott, of Colorado, which reads as follows: “I can only 
hope for a day when courts of justice will decline to dig among 
the tombs of a dead past for ancient and obsolete precedent, par- 
ticularly a precedent adopted in a day when a majority of the 
people believed the insane to be possessed of the devil, and when 
governments hung them as witches; when they will refuse to be 
shackled by a procedure that finds neither reason nor justice in 
our day and time; when the law will be treated as a philosophy 
to be applied to the ever changing conditions of man, and not a 
straight-jacket with no leeway for the exercise of common sense 
and common justice.” 

















INTERNATIONAL AIR LAW IN THE 
AMERICAN REPUBLICS* 


Brower V. YorKf 


I. DEVELOPMENT AND CHARACTER OF INTERNATIONAL AIR LAW 
IN AMERICAN REPUBLICS. 


The first flight by man in a heavier-than-air machine was ac- 
complished by the Wrights at Kitty Hawk, North Carolina, on Ne 
cember 17, 1903. Many flights in lighter-than-air craft are known 
to have occurred in the eighteenth century and earlier; the first 
in the western hemisphere appears to have been that by a French- 
man who ascended at Philadelphia carrying a passport from Presi- 
dent Washington, whose duties then were carried out in that city. 

Learned societies had given some attention to air law before 
the turn of the present century but in 1903 Fauchille undertook 





*Note—This article was prepared as a thesis in the seminar of the 
School of Foreign Service, Georgetown University, under the supervision 
of James Brown Scott, President of the American Society of International 
Law, President of the American Institute of International Law, and Secre- 
tary of the Carnegie Endowment for International Peace. Dr. Edmond A. 
Walsh, Regent of the School of Foreign Service, has very kindly given 
consent to have the manuscript published in The JourNAL or AiR Law. 

tThis paper is prepared to fulfil in part the requirements of the School 
of Foreign Service of Georgetown University to be met by a candidate 
for the degree of Master of Science. The subject was chosen because 
it has not been developed and in the hope that it will soon receive the 
wider attention it deserves. It is intended here to treat the subject without 
bias but in the fair, constructive way that my instructor, Dr. James Brown 
Scott, deals with matters of international law and international relations. 

Some writers appear to see nothing but good in the International 
Convention for Air Navigation and in the International Commission for 
Air Navigation. The American republics have been urged to ratify the 
convention and to apply its detailed rules as well as those which may be 
made by the commission. It is submitted that the American republics are 
following the proper course. Conditions vary with continents, In ours ‘we 
are working out the problems of aviation in the way that seems best to 
us. We accept that from others that seems better just as they borrow 
from us. In these great American countries we like to determine our 
course and to cooperate. It seems that progress is more certain in that 
way than if we followed an international leadership no matter how com- 
etent. 

7 It is hoped that additional interest will soon be aroused in this subject. 
Aviation is certain to have a great future (greater than can now be 
visualized) and greater nowhere than in the Americas. Additional prin- 
ciples are already needed and as fast as they can be borrowed from other 
branches of law or developed in other ways they should be given that 
consideration they must have in every country in order that progress may 
be well regulated and well based. 


[411] 







































412 THE JOURNAL OF AIR LAW 





to draw up a code of air law in compliance with a resolution 
of the Institute of International Law. Advancement in the sciences 
and arts involved in building and operating aircraft was slow up 
to the outbreak of the World War, but although increasing atten- 
tion was directed to air law, its advancement appears to have been 
much slower. There was an extraordinarily rapid advance during 
the war years; since that time the progress in building aircraft 
and in flying has been rapid but the development of air law has 
been slow. 


Air Laws 


There was but little statutory air law enacted prior to 1914. 
Many such laws and regulations followed shortly after the armis- 
tice of 1918, particularly in European countries. Early air laws 
in American countries were promulgated in Colombia and Vene- 
zuela in 1920. Some other American countries had air laws ir 
1925; several enacted such legislation in the following years, par- 
ticularly from 1928 to 1931. 


Air Conventions 


There were international declarations at the First and Second 
Hague Conferences! and other agreements and conventions affect- 
ing air navigation to some extent but the first treaty provisions 
of first importance are those embodied in the Treaty of Peace, 
signed at Versailles, June 28, 1919. In that treaty, Articles 198- 
202 and 313-320, rigid restrictions were imposed on aviation in 
Germany and the allied nations were guaranteed certain rights 
in German airspace for a fixed period of time. The first distinctly 
air convention is the International Convention for Air Navigation, 
signed at Paris October 13, 1919, by twenty-nine nations in all 
continents. (It is now in effect in twenty-six countries, sixteen 
of which are in Europe.) The American republics which signed 
are Bolivia, Brazil, Cuba, Ecuador, Guatemala, Nicaragua (on De- 
cember 31, 1920) Panama, Peru (on June 22, 1920), the United 
States of America and Uruguay. Bolivia, Panama and Uruguay 
ratified the convention. Chile adhered on January 1, 1926, Bolivia 





1. At the First Hague Conference a declaration was signed on July 
29, 1899, prohibiting the discharge of projectiles and explosives from 
balloons. Documents Diplomatiques Conférence Internationale de la Paix, 
1899, p. 100. At the Second Hague Conference the same declaration was 
renewed October 18, 1907. Documents Diplomatiques, Conférence Inter- 
nationale de la Paix, 1907. France, Ministére des Affaires Etrangéres. 
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renounced the convention effective August 30, 1924. Panama re- 
nounced it effective about October, 1931. The convention is in 
effect in the Dominion of Canada and in all the colonies in the 
Americas, since the Dominion of Canada, Great Britain, France and 
the Netherlands are parties to it.? 

The second collective international air convention is the Ibero- 
American Convention on Air Navigation, signed at Madrid in 
October, 1927, by Spain, Portugal and all the American republics 
except Haiti and the United States of America. It has been 
ratified by Spain, and by Costa Rica, the Dominican Republic, 
Mexico and Paraguay; thus four American republics are parties 
to the Ibero-American Convention. 

The third and last of the three collective international air 
conventions is the Pan American Convention on Commercial Avia- 
tion signed at Habana on February 20, 1928, by all the American 
republics. Ratifications have been deposited with the Government 
of Cuba by Guatemala, Mexico, Nicaragua, Panama and the United 
States of America. The dates on which the treaty became effective 
in each of these countries are, in order: February 6, 1930; June 3, 
1929; June 13, 1929; June 18, 1929 and August 26, 1931. 

Of the nearly one hundred bilateral air conventions, many 
are agreements covering the operation of scheduled air services 
and several are between nations not members of any collective 
air convention and between such nations and members of a col- 
lective convention. Only five of these bilateral arrangements apply 
to American republics, The first is that between Argentina and 
Uruguay, effective November 18, 1922.5 The other four are be- 
tween the United States of America and the Dominion of Canada, 
the United States of Colombia, the Union of South Africa and 
the Kingdom of Italy. The Argentine-Uruguayan general air con- 
vention, granting reciprocal rights, is in accord with the principles 
set forth in the Pan American Convention on Commercial Aviation, 

The arrangement with the Dominion of Canada deals with the 
admission of civil aircraft, the issuance of pilots’ licenses and the 
acceptance of certificates of airworthiness for aircraft imported 





2. Official Bulletin No. 18, International Commission for Air Naviga- 
tion, Paris, November, 1930. 

3. Text is contained in Gaceta de Madrid, April 23, 1927. 

4. Text may be found in Sixth International Conference of American 
States, Report of the Delegates of the United States of America to Depart- 
ment of State, Washington, 1928, pp. 177-189. 

5. Reported by the American Consulate General, Buenos Aires, June 16, 


1922 
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as merchandise. It became effective October 22, 1929. The ar- 
rangement with the United States of Colombia, effective Febru- 
ary 23, 1929, concerns the privilege of aircraft of Colombia to 
fly over the Panama Canal Zone and along the Atlantic and Pacific 
coasts of the United States and to land, receive aid and supplies, 
and to discharge and take passengers and cargo, and reciprocal 
privileges for United States aircraft along the Atlantic and Pacific 
coasts of Colombia.? The arrangement with the Union of South 
Africa deals with the acceptance by the competent authorities of 
one country of certificates of airworthiness for aircraft imported 
from the other. This limited trade arrangement became effective 
December 1, 1931.8 The arrangement with Italy is less limited 
than those with Colombia and the Union of South Africa and is 
similar to that with the Dominion of Canada; it is effective from 
October 31, 1931.° All these arrangements were effected by an 
exchange of notes and they are of a more limited and less formal 
character. They are in strict accord with the Pan American 
Convention. 


Air Conferences 


An important conference influencing the development of in- 
ternational air law was that held at Santiago, Chile, in March, 
1916, and known as the Pan American Aeronautical Conference. 
This unofficial conference was attended by delegates from Argen- 
tina, Bolivia, Brazil, Chile, Ecuador, Paraguay, Peru, the United 
States of America and Uruguay.’° A review of the recommenda- 
tions of this conference is given in a footnote because it appears 
to be a summation of the best thought to that time.” 





6. Executive Agreement Series, No. 2, Department of State, Washing- 
ton, 1929. Arrangement between the United States and the Dominion of 
Canada on Aviation. 

7. Press Release, Dept. of State, Washington, February 23, 1929. 

8. Air Commerce Bulletin, Dept. of Commerce, Washington, March 15, 
1932, pp. 441. 

9. Executive Agreement Series, No. 24, Dept. of State, Washington, 
1931. Arrangement between the United States of America and Italy, on Avi- 
ation. 

10. Comisién Interamericana de Aviacién Comercial, El Desarrollo Del 
Derecho Aéreo, Pan American Union, Washington, 1927, p. 12. 

11. The following was received through the kindness of Edward 
Schuster, Esquire, of New York. It was translated from a work by Dr. 
Daniel Antokoletz, Professor of Public International Law in the Faculty of 
Law and Social Sciences of Buenos Aries, entitled Tratado de Derecho 
Internacional Piublico en Tiempo de Paz, 2nd. edition, Buenos Aires, 1928 ; 
vol, II, pp. 373-4. Dr. Antokoletz gives a source: Documentos Diplomdaticos 
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A number of other conferences, official and unofficial, have 
been held, most of them in Europe. The first appears to have 
been that at Paris in 1889. This was a semiofficial conference with 
delegates from Brazil, France, Great Britain, Mexico, Russia and 
the United States of America.’ Cuba, Ecuador, Mexico and the 
United States were represented officially at the second, at Paris 
in 1890. Eighteen European nations attended the International 
Conference on Air Navigation at Paris in May, 1910. The licensing 
of aircraft and of airmen, the responsibilities of airmen and of 
aircraft owners, control of the airspace and other questions were 
discussed. In recent years international air conferences have been 
more numerous but most of them consider phases of the work 
of developing air law and other aeronautic subjects rather than 
the whole field of aeronautic development. A notable exception is 
the International Civil Aeronautics Conference, Washington, Octo- 
ber, 1928. American republics give considerable attention to aero- 
nautic conferences and contribute greatly to the settlement of ques- 
tions of international air law. 





y Consulares de la Republica Argentina, nimero 46, p. 278. A note in the 
Revue Générale de Droit International Public, 1916, p. 300. was taken from 
accounts in the Murcurio of Santiago, issues for March 16-18, 1916. 

We should also recall the Pan American Aeronautical Conference, un- 
official, which met in Santiago, Chile, in March, 1916, and recommended to 
the American republics that, in legislating on aerial locomotion they take 
into account the following principles: States have a right of sovereignty in 
the space which overlies their territories; private airships belonging to citi- 
zens and juridic persons of a State, should enjoy the right of innocent passage 
across the air space of other States; navigation over the American con- 
tinent and its adjacent seas must be free for all American and foreigners 
domiciled in America, without other restrictions than respect for the laws 
which each country may issue on the subject; States should regulate inter- 
national aerial circulation, harmonizing State rights with aeronautics; the 
space beyond the height which can be utilized by the owner of the sub- 
jacent land, is national property of public use; the nationality of airships 
is that of their owners; the aerial ship must be registered; in aerial warfare 
it is a duty to expose pacific areas of population to the least possible perils, 
and the employment of aerial ships is lawful whenever they do not present 
greater perils than land or maritime warfare; the discharge of projectiles— 
especially everything which may serve the success of military operations—is 
permitted; private property in the air is inviolate; States at war must 
endeavor not to embarrass the commerce of neutrals, saving the destruction 
of contraband of war; neutral States are inviolate; aerial navigation should 
be utilized by the Red Cross; the American countries should render uni- 
form their aerial legislation and prepare an international air code; it is 
desirable that, by means of*an international accord, free transit be facilitated, 
as well as the arrival and departure of airships through the aerial territory 
of each American State. 


12. Colegrove, Kenneth W., International Control of Aviation, p. 40. 
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Organizational Activities 


The International Conferences of American States have un- 
doubtedly strengthened the bonds between American republics and 
contributed to the development of international air law. The Inter- 
American Commercial Aviation Commission was appointed by the 
Fifth Conference, held at Santiago, Chile, in 1923, to draft a bill 
of laws to be recommended to all American republics with a view 
to providing reasonable and proper rules for the control of inter- 
national air navigation. The commission prepared a draft which 
was revised by the Sixth International Conference of American 
States at Habana; there the approved document was signed by 
the delegates of all American republics. 

The International Aeronautic Federation, the International Air 
Traffic Association, the International Juridical Aviation Committee, 
the International Technical Committee of Juridic Aeronautic Ex- 
perts, the International Chamber of Commerce, international and 
national law associations and other organizations contribute to the 
development of international air law. American republics take 
part in much of the work of these organizations."* The Air Law 
Institute and the American Academy of Air Law are active; they 
publish the “Journal of Air Law” and the “Air Law Review”, 
respectively, in the United States. These publications, like the 
Revue Juridique Internationale de la Locomotion Aérienne, the 
new Rivista di Diritto Aeronautico and other international law 
journals contribute a great deal toward the advancement of the law. 


Present International Air Law 


The existing international air law, so far as the American 
republics are concerned, is limited almost entirely to that contained 
in conventions, The cases brought before courts of justice and 
published diplomatic correspondence have not contributed to a 
measurable degree. Domestic legislation is highly indicative of the 
doctrines of law supported and of the policies of the republics. 

Practically all the international air law accepted in American 
republics is public air law. A proposed code of private interna- 
tional air law is being drawn up by the International Committee 
of Technical Juridical Air Experts composed of representatives 





13. The organization, the history and the Work of these international 
aeronautic organizations, and others which deal with the subject, are 
described in the Revue Aéronautique Internationale, numbers 1 and 2 of 
which have been published by Albert Roper, at Paris. 
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from thirty-three nations, including Argentina, Brazil, Colombia, 
the Dominican Republic, Guatemala, Mexico, Peru and the United 
States of America. A convention for the unification of certain rules 
relative to international air transport was signed at Warsaw, Po- 
land, late in 1931 for twenty-three nations including Brazil. That 
preliminary code, the product of the International Committee of 
Technical Juridical Air Experts, may soon become operative and it 
is expected that the work of the committee will result in the addi- 
tion of and wider acceptance of principles of private international 
air law.%* 

The rules of air warfare are in such an unsettled state that it is 
thought better not to attempt to set them forth. It is believed 
that there are certain reasonably well settled rules of war apply- 
ing in the Americas which would be adapted to air warfare and 
used if necessary. 

The accepted doctrines of international air law have been 
taken largely from existing principles, some of them principles of 
maritime law. Some have urged that admiralty law might be taken 
over bodily but while there is much similarity in the two means 
of travel there are many differences. The rules governing rail- 
ways cannot be used without alterations. The matter of jurisdic- 
tion in cases of acts done in the air is a mooted one. The law of 
the country of the aircraft might govern; or should the law of 
the country over which the aircraft was flying at the time (pro- 
vided it were known exactly) or the law of the country whose na- 
tional was injured by the act apply? Births and deaths offer 
problems. Spaight said: 

Flight, of its nature, has been the creator of new difficulties in both 


public and private international law. It is something so inherently and 
preeminently international itself that it was bound to have this effect. 


Then he observed that, “Justinian never foresaw that Icarus 
would disturb so inconsiderately the Code, the Digest, the Insti- 
tutes and even the ‘Novels’”.*® It is not difficult to realize that 
most of the questions of international air law and particularly of 
private air law remain for determination. 

International rules for the conduct of international air naviga- 
tion are becoming more and more necessary. Aeronautic interests 
clamor for more freedom of action, fewer restrictions upon the 





14. Revue Aéronautique Internationale, No. 1, September, 1931, pp. 
11-16. (The text of the code is on pp. 83-86.) 
15. Spaight, James M., Aircraft in Peace and The Law, p. 106. 
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movement of the most speedy vehicle man has used for travel and 
transportation, There are some seventeen thousand civil aircraft 
in use; some two-thirds of them are in American countries and a 
few hundreds of them are used in international air navigation. 
In the American republics alone, last year aircraft flew over fifty 
million miles in scheduled services and about one-eleventh of that 
mileage was flown in international air services, Some six hundred 
thousand passengers were carried on scheduled services in these 
republics last year; over fifty thousand of them on international 
services. About one-third of the two hundred thousand miles of 
scheduled air services in the world are in American republics 
where six-tenths of the world’s scheduled service flying was done 
last year. But in Europe, Asia and Africa a larger proportion of 
the flying is international in character. Aeronautic activity in- 
creases rapidly. 

It was said that practically all the international air law recog- 
nized in American republics is that included in conventions, The 
principal portion of such law is that set forth in the Pan American 
Convention for Commercial Aviation, That convention is in force 
in five countries.*° It has been signed by all of them, and since 
(in point of time) they thus indicated their approval of the two 
preceding conventions, That it has not been ratified by more of 
the signatories may properly be ascribed, to a considerable degree, 
to more pressing national problems in these recent trying years. 
Indeed many of them have revised old air laws to make them 
harmonize with the convention and others have promulgated their 
first laws and/or regulations all of which are in harmony with it. 
Its influence is shown in concessions granted by governments to 
air service operating companies. Mr. Gonzalo Garcia writing in 
“La Nacion’’’ urged against the ratification by Argentina of any 
collective international air convention, The argument was based 
upon the ground that Argentina had not developed aviation activi- 
ties of international importance and that that country should not 
compromise its potential future development in this field but leave 
such arrangements until they might be more needed. The declara- 
tion might have been made in some other American republics, all 
of which are slow about ratifying conventions—and perhaps prop- 
erly so. (Most European countries have state-operated or state- 
aided air services and most of their services cross international 





16. The Ibero-American Convention runs in four American countries 
and the International Convention in two. 


17. Buenos Aires, April 6 and 7, 1927. 
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boundaries; that explains why it was necessary to have interna- 
tional air laws in effect immediately after the World War.) It 
will be remembered that the Pan American Convention applies in 
five of the twenty-one republics (Guatemala, Mexico, Nicaragua, 
Panama and the United States) ; one of these—Mexico—with three 
others has ratified the Ibero-American Convention; two others are 
members of the International Convention; so that only ten of the 
republics are members of collective international air conventions 
and five of these are members of the most recent and the only 
one signed by all of them. 


The Three Collective Conventions 


That nations should agree upon at least some basic principles 
of law governing international flight long has been obvious. But 
that all phases of air navigation, including the domestic control of 
it in every detail, should be controlled by an international con- 
vention and its operating organization which is at once a study, 
legislative, administrative and judicial and advisory body, all na- 
tions are not agreed, Nor are they of the same mind upon some 
basic principles of international law and of national and interna- 
tional policies which are so largely responsible for the shaping of 
international air law. Doctrines on neutrality, for instance, vary. 
Some countries are more inclined to international cooperation than 
others. For example, some European nations, small in area and 
economically bound together, find the bonds of the League of 
Nations more agreeable than do many nations in quite different 
circumstances. 

The International Convention for Air Navigation was drawn 
up hurriedly, in the midst of European conditions, and largely by 
men who had carried on the work of the Interallied Aviation 
Committee (a part of the Supreme War Council), rather than by 
jurists.‘ It was dominated by the spirit of the Treaty of Ver- 
sailles, according to Dr. Alfred Wegerdt, who wrote: 

If we examine this regulation objectively (Article 5 of the convention) 
we must admit that it was directed not only against Germany and its 


former allies, but against every State, even against a State forming part 
of the Allied and Associated Powers, if it did not adhere to the CINA.19 


Originally Article 5 prohibited a contracting nation from granting 





18. Colegrove, Kenneth W., International Control of Aviation, pp. 53-59. 
19. Wegerdt, Dr. Alfred, Ministerial Counselor, Ministry of Com- 
munications, Berlin; Germany and the Aerial Navigation Convention at 
Paris, Oct. 13, 1919; 1 JourNAL or Air Law 1, 2. 
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any but a temporary and special authorization for flight above its 
‘territory by an aircraft of a non-member nation. After protests 
by neutral nations and upon the entry into force of the conven- 
tion in 1922, Article 5 was changed to permit member nations 
to authorize such flights under special conventions with non-member 
nations. But such conventions could not fail to conform to the 
rules in the convention and its eight annexes. Member nations 
were still unduly limited. 

Article 43 was complained of because it gave control of the 
International Commission for Air Navigation to five nations. It 
was corrected to some extent by a protocol which did not come 
into effect before the Ibero-American Convention, which gave equal 
representation, a principle followed in the Pan American Conven- 
tion, was formulated. After the correction three European nations, 
neutrals during the war, adhered to the convention.”° After an 
international conference at Paris in 1929 the third and fourth 
protocols to the convention were made subject to the approval of 
member nations. These protocols were intended to meet all the 
objections and they should, when they become operative, make 
the International Convention more acceptable to non-member 
nations. 

No provision has been made in the Pan American Convention 
for such an operating organization as the International Commission 
for Air Navigation about which it has been written: 


One of the most admirable features of the convention of 1919 was the 
creation of the Commission Internationale de Navigation Aérienne fre- 
quently referred to as C.I.N.A. or LC.A.N. In origin, this organization 
is the outgrowth of the Interallied Aviation Committee, an important 
cog in the machinery that won the war against Germany. In practice, 
it is the principal organ of an international arrangement requiring ad- 
ministrative, legislative and judicial agents. The judicial work of the 
air regime was assigned by the convention of 1919 to the Permanent Court 
of International Justice. The administrative and legislative functions were 
intrusted to the International Commission for Air Navigation.?1 


According to the secretary-general of the International Com- 
mission it is: 

A Council charged with ensuring the application of the Convention 
and its normal evolution by proposing in due season to the contracting 


States the amendments called for by the development of international air 
navigation; an international parliament having power at all times to adapt 





20. Official Bulletin No. 18, International Commission for Air Naviga- 
tion, Paris, 1930. 
21. Colegrove, Kenneth W., International Control of Aviation, p. 66. 
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the technical regulations to the requirements of air traffic; a tribunal 
settling in first and last instance disagreements which may arise between 
contracting States with regard to the technical regulations which it has 
power to enact: an advisory committee giving its opinion on questions 
which the States may submit for examination; and an organization for 
the collection and dissemination of all information a knowledge of which 
is indispensable to airmen. No other international organization has been 
invested with duties so vast.22 


It may be considered unlikely that many American republics 
will be willing to accept such an international organization. Upon 
the basic principles of international air law they have agreed, as 
indicated by their approval of international air conventions (so 
far as they have been approved by signing and ratification) and as 
indicated by air laws and regulations in American republics. The 
three conventions are in substantial harmony on such points as 
national sovereignty over airspace, nationality of aircraft, admis- 
sion of aircraft of foreign nationality, The Ibero-American and 
the Pan American Conventions have gone progressively toward 
less centralized control and more national control or toward the 
excellent principles laid down at the Santiago conference in 1916, 
and toward cooperation among the member nations in the interest 
of uniformity. The Ibero-American and the Pan American Con- 
ventions provide for the settlement of disputes by arbitration, a 
popular means in the Americas, The Pan American Convention 
leaves the rules contained in the annexes of the International 
Convention and covering the regulation of the display of nationality 
and registration marks on all aircraft; the certificates of airworthi- 
ness ; the log-books ; the lights and signals and rules for air traffic; 
the issuance of certificates for pilots and navigators; the collection 
and dissemination of meteorological information; and customs 
formalities to the member nations in whose province they must 
belong. 

The way is open for additions to the code of international 
air law. American republics are advancing along that way in ac- 
cordance with their circumstances and the desires of each of them. 
There should be no difficulty in attaining uniformity, but it is the 
American way to act individually rather than to follow or to set 
up any central authority. 


II. AIRSPACE 


Airspace has been defined as all that space in the air above 





22. Roper, Albert, “The Organization and Program of the Interna- 
tional Commission for Air Navigation,” 3 JouRNAL oF Air Law 174. 
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the surface of the land or water. National airspace is that airspace 
above the lands and waters of the nation, including the territorial 
waters extending the customary and arbitrary distance of three 
miles to sea, The airspace over the seas is generally considered 
to be international airspace in the same manner as the seas beyond 
territorial limits are considered to be beyond the control of any 
nation or group of nations, Whether the airspace over interna- 
tionalized rivers and other small bodies of water within a country, 
as the Amazon or Danube rivers, is also internationalized or not 
remains for determination. No record of an attempt to determine 
the point either in America or other countries has been found. 
Some importance attaches to the point since Chinese authorities 
protested the use of Japanese military aircraft in the airspace over 
the international settlement at Shanghai and insisted that the air- 
space above that small area is subject to the same international 
control as is the surface of the earth there. It was believed that 
the language of national laws and treaties would be interpreted 
to the effect that the airspace above internationalized rivers and 
other small bodies of water, or land, is not internationalized but 
that it is within the airspace of the adjoining territory. The pur- 
pose of international control of waters for surface vessels would 
not be influenced by such an interpretation; nor would the practice 
of it since it is practically impossible to control aircraft to such 
an extent that they may be confined within these narrow spaces. 
At this point air law must differ from admiralty law. It would 
seem better to consider such spaces within the adjoining territory 
than to close them to air navigation. 


Sovereignty over Airspace 


Exclusive and complete sovereignty over its airspace is exer- 
cised by every republic in the western hemisphere. That is true 
in the Dominion of Canada, all the coionies in the Americas, and 
elsewhere. The rule is universal. It is declared in each of the 
three collective international air conventions and it is declared 
or implied in all other air treaties or arrangements, It is set forth 
in the laws and regulations in effect in American countries. It is 
generally found as the first item; it is always there. 

The terms of Article I of the Pan American Convention for 
Commercial Aviation are: 

The high contracting parties recognize that every state has complete 


and exclusive sovereignty over the airspace above its territory and terri- 
torial waters. 
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Much of the remainder of the treaty specifically indicates the rec- 
ognition of the right of a nation to control aeronautics within its 
airspace. Article 1 of the International Convention and of the 
Ibero-American Convention indicates: 


The contracting States recognize that every State has complete and 
exclusive sovereignty in the airspace above its territory and territorial 
waters.?3 


The language in the laws of American countries regarding 
sovereignty is clear and emphatic. In Brazil the words are: 


The United States of Brazil shall exercise full and exclusive sovereign 
rights over the space situated above Brazilian territory and territorial 
waters.?4 


In Chile the language is: 


The State shall exercise full and exclusive sovereignty over the air 
above Chilean territory and its jurisdictional waters.25 


In Cuba: 


The sovereignty that the Republic of Cuba exercises over its territory, 
defined in Article 2 of the Constitution, equally comprises, in a complete 
and exclusive manner, the atmosphere above such territory, including in 
it its territorial waters.?6 


In Mexico the “Law on General Means of Communication and 
Means of Transport”, published in the “Diario Oficial” of August 
31, 1931, repeats in Article 442 the language of Article 1, “Law 
of Civil Aeronautics”, of August 1, 1930: 


The United States of Mexico exercises sovereignty over the airspace 
comprised within the limits of their territory and territorial waters. 


In Venezuela: 


The Republic of the United States of Venezuela exercises complete 
and exclusive sovereignty over the atmospheric space that covers its 
territory inclusive of its waters.?7 


In the United States of America the language is found in section 
6 of the “Air Commerce Act of 1926”: 


The Congress hereby declares that the Government of the United 
States of America has, to the exclusion of all foreign nations, complete 





23. Reference might be made to Articles 2, 3, 4, 21, 25, 32, and 33 and 
to paragraph 12 of Annex H (Customs) of the International Convention. 
24. Article 1, Decree 16,983, July 22, 1925. 
25. Article 22, Decree 221, June 15, 1931. 
26. Article 1, Decree 548, April 21, 1928. 
27. Article 1, Decree 17,184, Aug. 1, 1930. 
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sovereignty of the airspace over the lands and waters of the United 
States, including the Canal Zone. 


There are two significant points in connection with the declara- 
tion of the United States. In the “Air Commerce Act of 1926” 
we find that: 

The term ‘United States’ when used in a geographical sense, means 
the territory comprising the several States, Territories, Possessions, and 
the District of Columbia—including the territorial waters thereof,—and 
the overlying airspace; but shall not include the Canal Zone.?8 


Thus sovereignty is maintained over the Panama Canal Zone, for 
recognized reasons; but a special set of regulations, peculiarly 
fitted to treaty and other conditions, is in effect for the Zone. 

Again, with regard to any division of sovereignty between 
the States and the United States of America: 


The section (section 6.) in nowise affects the apportionment of sov- 
ereignty as between the several States and the United States, but 
only as between the United States and the rest of the world. In so 
far as the States had sovereignty in airspace at the time of the adoption of 
the Constitution and such sovereignty was not by that instrument delegated 
to the Federal Government, and in so far as the States may have sub- 
sequently acquired sovereignty in airspace in accordance with the Constitu- 
tion, such sovereignty remains unchanged.29 


It is submitted that the States had sovereignty over the air- 
space overlying their land and water territories and that that sov- 
ereignty was not impaired in any way by the adoption of the Con- 
stitution of the United States except that the States delegated cer- 
tain duties and privileges to the United States which apply alike 
to the airspace and the surface area of the States. This principle 
is in accord with that adopted by American countries with respect 
to sovereignty over airspace.*° 





28. Sec. 9, par. b, Air Commerce Act of 1°26. 

29. Civil Aeronautics, Legislative History of the Air Commerce Act, 
of 1926, corrected to Aug. 1, 1928; printed for the Committee on Interstate 
and Foreign Commerce, House of Representatives; p. 38. 

30. At this point a decision of the juridical committee of the Privy 
council, London, Oct., 1931, might be of interest. The Supreme Court of 
the Dominion of Canada had ruled that the jurisdiction over aeronautics 
in the Dominion lay principally in the Provinces. On appeal of the Dominion 
Government, the Privy Council determined that in accord with section 132 
of the British North American Act and “to the terms of the Convention 
(International Convention for Air Navigation) which covers almost every 
conceivable matter relating to aerial navigation; and (c) to the fact that 
further legislative powers in relation to aerial navigation reside in the 
Parliament of Canada by virtue of section 91, it would appear that sub- 
stantially the whole field of legislation with regard to aerial navigation 
belongs to the Dominion.” It is understood from the decision that the 














INTERNATIONAL AIR LAW 425 





The general recognition that sovereignty over its airspace rests 
in each nation is important. This may be considered the outstand- 
ing and basic principle of international air law as understood and 
applied in American countries. This foundation stone in air law, 
about which the whole structure is built in this hemisphere, was 
recognized in American countries as soon as there was any need 
for it. But there was much difficulty in the matter before air 
laws were written in the new world and it is believed that less 
weight is laid upon the principle in Europe. It was approved at 
Santiago, Chile, in March, 1916, by the First Pan American Aero- 
nautical Conference. It was followed in all the successive national 
laws, regulations and official acts of American countries. It was 
explained at the time of the passage of the Air Commerce Act 
of 1926 that the Congress declares that the United States adheres 
to the principle of national sovereignty over its airspace and not 
to that urged by some international jurists that there is a free 
right of flight in the airspace above a nation regardless of the 
consent of the restrictions by law of that nation.** 

A conflict of authority as to the sovereignty over the airspace 
over the territory of a nation existed at the beginning of the 
twentieth century, according to Hotchkiss*? who explained that a 
group, led by Lycklama, Guibé and Hazeltine contended that the 
nation possessed absolute sovereignty although admitting that in 
times of peace a right of travel should be accorded to air com- 
merce. Another group headed by Fauchille, Henry-Coitiannier and 
others thought that the upper airspace was open to all. The air 
was likened to the roving, free waters of the sea—without owner- 
ship. But they said that in times of war the right of travel might 
be curtailed or prohibited. A middle ground was taken by some 
who attempted to reconcile the opposing views by proposing that 
air sovereignty was absolute up to the point of five hundred meters 
above the surface. Bolivia, in temporary regulations adopted 
October 24, 1930, followed this middle course in the language 
of the regulations by specifying complete sovereignty up to three 
thousand meters above the surface.** In practice this amounts 





Provinces have jurisdiction in private and property rights enabling them 
to prevent aircraft from interfering with business or violating any provincial 
law. It should be remembered that sovereignty rested in the Crown and 
that whatever part of it may have been transferred to Canada was granted 
to the Dominion rather than to the Provinces. It is significant here that 
the United States have not accepted the International Convention. 
31. Legislative History, supra, p. 38. 

32. Hotchkiss, Henry G., Aviation Law, p. 5. 

33. Article 1, Decree of Junta de Gobierno, La Paz, Oct. 24, 1930. 
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to complete national sovereignty resting in Bolivia because much 
of that country lies at an altitude of twelve thousand feet. Few 
civil aircraft are capable of flying at an altitude of eighteen thou- 
sand feet. Bolivio signed all three collective international air 
conventions and all indications indicate that there is no limit to 
national sovereignty over Bolivian airspace. 

The first learned body to favor national sovereignty over air- 
space was the International Law Association which acted at Mad- 
rid in 1913°* At the same time the association did add to its 
acceptance the declaration: 


Liberty of passage of aircraft ought to be accorded freely to the air- 
craft of every nation. 


The institute of International Law had accepted the principle of 
free circulation at its Madrid session in 1911.%° The Comité 
Juridique International de l’Aviation acted in the same manner at 
its Paris session in 1911.% It is said that the majority of the 
representatives of European nations who met in an official con- 
ference at Paris in 1910 favored freedom in the airspaces and 
that the British representatives turned the tide by declaring for 
sovereignty.*7 The prevailing principle was quickly agreed upon 
during the World War when every nation, whether neutral or 
belligerent, found it the only workable rule during war. Henry- 
Coiiannier, in his “Eléments Créateurs du Droit Aérien,” in 1929, 
said that the principle was based upon the prevalent fear of danger 
from the air and he believed that the recognition of this doctrine, 
although based upon cold fact and universal approval, was the 
weakest part of the International Convention. Just before the 
war Professor Mérignhac of Toulouse declared that nations, hav- 
ing an unquestioned right to preserve themselves, must have some- 
thing upon which to base that right. He said that that right is 
nothing more nor less than sovereignty over their airspace.** 
Roland said in 1916: 


There is a veritable custom . . . the prohibition issued seems to 
have been considered quite natural everywhere . . . All the elements of 





34. Report of 28th Conference of International Law Association, 1914. 
35. Annuaire de I'Institut de Droit International, 1911, p. 346. 
36. Revue Juridique Internationale de la Locomotion Aérienne, 1911, 


37. Spaight, James M., Aircraft in Peace and the Law, p. 5. 
Revue de Droit International Public, 1914, p. 209. 
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a custom are here combined; practice, a doctrinal solution in agreement 
with it, public opinion to support it.39 


Hotchkiss declared that: 


The discussion has ceased to have any but historical interest. With the 
outbreak of the war, it became immediately apparent that violation of the 
airspace was as important as violation of the territory beneath.4° 


The doctrine of national sovereignty over airspace becomes more 
definitely fixed each year, and nowhere more than in American 
countries.** 


Navigable Airspace 


Navigable airspace may be defined as that airspace in which 
it is safe to operate aircraft and in which they are authorized 
to fly. Under the rule of national sovereignty in the airspace the 
designation of navigable airspace is left to each nation. Most of 
the American countries have designated the height above groups of 
persons, or villages, towns and cities above which aircraft may 
not fly but generally the airspace open to navigation has not been 
limited except by the nature of air navigation and the qualities of 
present-day aircraft which dictate that flight be, as a rule, above 
500 feet above the surface. In section 10 of the “Air Commerce 
Act of 1926” the words are: 


As used in this act, the term ‘navigable airspace’ means airspace above 
the minimum safe altitudes of flight prescribed by the Secretary of Com- 
merce under section 3,42 and such navigable airspace shall be subject to a 
public right of freedom of interstate and foreign air navigation in con- 
formity with the requirements of this act. 


There is much unsettled law in matters of private rights, trespass, 
nuisances, etc. There is not much written law in American coun- 
tries on these phases. Brazil holds that the right enjoyed by air- 
craft to fly over private property may not be exercised so as to dis- 





39. Revue de Droit International, 1916, p. 577. 

40. Hotchkiss, Henry G., Aviation Law, p. 6. 

41. A review of the substance of the international correspondence and 
of the acts of neutral and belligerent governments during the war is given 
in Appendix III by Spaight who shows that the nations did close their 
frontiers and enforce neutrality in their airspaces as well as upon their 
lands and waters, and the lengths to which they went. 

42. Section 3 provides under par. e: Established air traffic rules for 
the navigation, protection, and identification of aircraft, including rules as 
to safe altitudes of flight and rules for the prevention of collisions between 
vessels and aircraft. 
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turb the right of the property owner.*® With regard to section 10 
of the “Air Commerce Act of 1926”, the declaration is intended: 


To assert a public right of freedom of navigation by aircraft, in the 
airspace above prescribed minimum safe altitudes of flight, which is superior 
to the right of the owner of the subjacent land to use such airspace for 
conflicting purpose. This public right of freedom of navigation is analogous 
to the easement of public right of navigation over: the navigable waters 
of the United States. The primary source of power to impose such an 
easement is the commerce clause.** 


From a long list of cases it is taken that the courts will not per- 
mit interference with the navigable water space by the owner of 
the shore rights, and the owner will be protected from injury to 
his proper use of his property. This is believed to be a sound 
basis for a similar proposition with regard to airspace. 

An old maxim goes, “Whose is the soil, his it is up to the 
sky” and Coke said: 


And lastly, the earth hath in law a great extent upwards, not only 
of water as hath been said, but of aire, and all other things even up to 
heaven, for cujus est solum ejus est usque ad coelum, as it was holden.‘® 


But there have been many cases of trespass since Penruddock’s 
Case; there have been several cases of alleged trespass in airspace 
over private properties in recent years.** Practically, there could 
be no navigation over land if a trespass resulted from innocent 
flight high above it. The old decisions have been departed from 
sufficiently, everywhere to permit of flight at a safe height. In- 
junctive relief has been given where low flying has been injurious 
to property or the enjoyment of it by its owner.‘? Hotchkiss 
concluded his chapter on proprietary rights in airspace by quoting 
the German Civil Code Provision adopted about 1900 which has 
been translated: 





43. Art. 47, Decree 16,983, July 22, 1925. 

44. Legislative History, supra, p. 42. 

45. Coke on Littleton, Lib. 1, sec. 1, p. 4. 

46. In the case of Johnson v. Curtiss Northwest Airplane Co. et all, it 

was held: Failure to sustain the plaintiff's contention, relative to upper air 
trespasses, does not deprive him of any substantial rights, or militate against 
his appropriate and adequate remedies for recovery of damages and injunctive 
relief in cases of actual trespass or the commission of a nuisance. Reported 
in Revue Juridique de la Locomotion Aérienne, 1924, p. 138. 

47. Lardone, Francesco, “Airspace Rights in Roman Law,” 2 Air Law 
Review, 455, concluded: “It is believed that the Romans could have met 
even the case of air navigation by permitting the aviator to cross a private 
air column when it was not used by the landowner himself, and provided 
such a crossing did not cause injury or damage to persons or property.’ 
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The right of the owner of a piece of land extends to the space above 
the surface and of the earth under the surface. However, the owner 
cannot prohibit interferences which take place at such height or depth that 
he has no interest in their exclusion.4® 


Privilege of Navigation in Airspace 


With the doctrine of national sovereignty over airspace settled, 
it became apparent that international air navigation would be re- 
tarded if nations should close their airspace to foreign aircraft. 
It followed that a good method of bridging the difficulty was to 
grant the privilege of flight over nations to foreign aircraft by 
means of treaties, or other international arrangements. Aircraft 
are a potential source of danger to persons and property over 
which they may fly, though less than formerly. The risk is re- 
duced by inspecting and testing aircraft and their crews. A na- 
tion, according to recognized doctrines, must have the right to 
require visiting aircraft to meet certain reasonable safety require- 
ments and the operating personnel to be competent. For these 
reasons international conventions make provision for ensuring the 
safety of aircraft. 

The Pan American Convention deals exclusively with private 
aircraft. The International Convention (as does the Ibero-Ameri- 
can Convention)*® recognizes the accepted practice with regard 
to public aircraft by providing in Article 32 that no military air- 
craft of a member nation shall fly over the territory of another, 
nor land thereon without special permission, In such cases, in 
principle, the privileges usually accorded men-of-war are to be 
enjoyed unless special stipulations provide otherwise. The priv- 
ileges may not go to police or customs aircraft, which depend upon 
special arrangements between nations for permission to cross na- 
tional frontiers. These principles run in American countries; they 
prohibit the entry of foreign public aircraft before authorized 
through diplomatic channels, Authorizations specify the aircraft 
and airmen authorized to enter as well as the places of entry and 
departure, the route, the time and other pertinent details, Visiting 
aircraft of any category must land whenever ordered to do so. 
Unauthorized entries subject the aircraft to seizure and their per- 
sonnel to arrest. To some extent the right of the nation flown 
over to order military aircraft to land countervenes the principle of 





48. Hotchkiss, Henry G., Aviation Law, p. 27. 
49. Public aircraft, other than military, naval, customs and police, are 
considered to be private aircraft. (Article III.) 
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extraterritoriality enjoyed by visiting men-of-war but this attaches 
only by the grace of the country visited. 

In the absence of conventions aircraft must stay within the 
borders of their country or over the seas, When American air- 
craft have flown over foreign countries it was only after special 
authorization had been obtained through diplomatic channels. 
There has been much diplomatic correspondence on this subject in 
recent years. Some airmen have fallen into difficulties, The matter 
has been remedied to some extent by conventions but in many cases 
there are no conventions in effect. The practice remains, there- 
fore, to secure special authorization for flight over foreign nations. 

Article IV of the Pan American Convention for Commercial 
Aviation indicates: 


Each contracting state undertakes in time of peace to accord freedom 
of innocent passage above its territory to the private aircraft of the other 
contracting states, provided that the conditions laid down in the present 
convention are observed. The regulations established by a contracting 
state with regard to admission over its territory of aircraft of other con- 
tracting states shall be applied without distinction of nationality.5° 


Article 2 of the International Convention is identical except that 
the word “private” does not occur. In view of the provisions of 
that convention regarding the movement abroad of public aircraft, 
there is little difference; what there is tends to limit the Pan 
American Convention, by comparison, and to leave broader free- 
dom to member nations. 

Article XXIX of the Pan American Convention is identical 
with a provision in each of the other collective treaties, They pro- 
claim that: 


In case of war the stipulations of the present convention shall not 
affect the freedom of action of the contracting states either as belligerents 
or as neutrals. 


Thus there is opportunity for a neutral nation to preserve neutrality 
in its airspace or, if it be a belligerent, it may control its airspace 
without violation of treaty provisions. It is to be expected that 
American nations will maintain the rules of neutrality which they 
have earnestly sought to develop and perpetuate. 





50. American countries, in their laws and regulations, have declared 
that foreign aircraft must, in the absence of treaty stipulations, not enter 
their airspace without prior authorization obtained through diplomatic 
channels. 
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Air Routes 


The right of a nation to prescribe the routes over its terri- 
tory which shall be followed by foreign aircraft is based upon 
national sovereignty over airspace. It is well recognized and it is 
set forth in the conventions. Some writers have objected that a 
nation may seriously hinder international air navigation and that 
it is too much to concede to a nation.*t The objections do not 
seem well founded. The critics recognize that air navigation is 
aided by the marking of safe routes. The development of airways 
has been rapid in recent years and it may be expected that ground 
facilities will lie along most designated air routes. It must be 
recognized that if a nation could not prescribe the route for visit- 
ing aircraft it would be unable to control its frontier and its 
legitimate interests would not be protected.*? 

The second part of Article V of the Pan American Conven- 
tion for Commercial Aviation, like the International and the Ibero- 
American Conventions, provides: 


Each contracting state may furthermore prescribe the route to be 
followed over its territory by the aircraft of the other states, except in 
cases of force majeure which shall be governed in accordance with the 
stipulations of Article 18 of this convention. Each state shall publish in 
advance and notify the other contracting states of the fixation of the 
authorized routes and the citation and extension of the prohibited zones. 


Some American nations have designated the air routes to be fol- 
lowed by visiting aircraft; most of them have designated the 
points of entry and departure. It is the practice to designate 
both when authorizations are given for flights. 


Forbidden Zones of Airspace 


Airspace reservations may properly, and “must necessarily’”** 
be established to prevent domestic and foreign aircraft from fly- 
ing over fortified areas, certain institutions, dangerous areas, and 
experimental and training fields of military and naval forces. 
Nearly every American country has, in its laws or regulations, 
proclaimed its right to set apart such zones over which its own 
civil and all foreign aircraft may not fly. They have designated 





_ 51. Bouvé, C. L., “The Development of International Rules of Conduct 
in Air Navigation,” 1 Air Law Review 25. 

52. Oppikofer, Hans, “International Commercial Aviation and National 
Administration,” Enquiries into the Economic Administrative and Legal 
Situation of International Air Navigation, p. 128. 

53. Legislative History, supra, p. 36. 
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these zones and the signals to be used to warn aircraft to change 
direction or to land. In some European countries whole border 
regions are closed with narrow corridors specified for the passage 
of aircraft. By virtue of the “Air Commerce Act of 1926” and of 
the “Panama Canal Act of 1912” the President of the United States 
of America declared the Panama Canal Zone including the “Three- 
mile-limit” to be a military airspace reservation.™* 

The international conventions are almost identical in their 
provisions on forbidden zones of airspace. The text of part of 
Article V of the Pan American Convention is: 

Each contracting state has the right to prohibit, for reasons which it 
deems convenient in the public interest, the flight over fixed zones of its 
territory by the aircraft of the other contracting states and privately owned 
national aircraft employed in the service of international commercial avia- 
tion, with the reservation that no distinction shall be made in this respect 
between its own private aircraft engaged in international commerce and 
those of the other contracting states likewise engaged. 


Every aircraft must land as soon as possible in the nearest airport 
if it is found that, or if it is notified that, it is over a forbidden 
zone, according to Article VI of the same convention, 


III. Entry, PAssaGE AND DEPARTURE OF PRIVATE AIRCRAFT 


Most of the subjects dealt with under this chapter heading 
are subject largely to national policies, Some of them are con- 
trolled almost entirely by the political requirements of nations; 
this is due in part to the newness of the questions and consequently 





54. Section 4, Air Commerce Act of 1926, provides: The President is 
authorized to provide by Executive order for the setting apart and the 
protection of airspace reservations in the United States for national defense 
or other governmental purposes, and, in addition, in the District of Columbia, 
for public safety purposes. The several States may set apart and provide 
for the protection of necessary airspace reservations in addition to and 
not in conflict either with airspace reservations established by the President 
under this section or with any civil or military airway designated under the 
provisions of this act. 

The Executive order, number 5047, was dated Feb. 18, 1929. 

The Chilean law provides : For reasons of military order or public 
safety, navigation and rising of aircraft may be prohibited over certain 
zones of national territory and waters. In case an aircraft has penetrated 
a forbidden zone, it is obliged from the time of realization to give regula- 
tion signals and land on the nearest national airport. (Article 26, Decree 
221, May 15, 1931.) Again: Aircraft which infringe the prohibition from 
flying over territory declared in a state of seige or forbidden zones, shall 
be confiscated upon landing anywhere in the national territory, and its 
crew shall be considered as spies and shall be taken before tribunals on 
such cases and shall be subject to the punishment meted out in such cases. 
(Article 27.) 
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to the lack of accepted standards or law. In all of these subjects 
it has been found that custom has influenced the law where it 
exists. In some there is hardly more than custom or practice. 

All of these subjects are left by international law to the nations 
to some extent. All of them are affected directly and powerfully 
by the basic doctrine of international air law and it is believed 
that where there are differences in American and other law the 
former follows the principle of national sovereignty over national 
airspace more closely. 


Aircraft 


Aircraft, like ocean vessels, must have a nationality. There 
is no treaty provision for the international passage of those not 
having a nationality. Some American countries provide expressly 
for the exclusion of such aircraft. None of these countries allows 
a dual nationality; it is prohibited by the Pan American Conven- 
tion. (Article VII.) Some consider an old registration auto- 
matically cancelled upon a new one, others act to remove the 
old one. All require all private aircraft to be registered. Argen- 
tina®> and Bolivia®® require that a foreign airplane must be reg- 
istered and become nationalized if it remains within natonal terri- 
tory more than four months. Should it then depart it would 
lose its acquired nationality. Presumably it would revert to the 
old status, or if its ownership were changed it would be charged 
to another registry and nationality. To avoid conflicts, members 
of the Pan American Convention are to notify each other of 
changes in registrations applying to aircraft used in international 
air navigation.5” Members of the International Convention notify 
of all changes of registry; in each case every month.®* Generally 
registration determines nationality, and registration generally is 
based upon ownership (as to this the laws vary but in the case 
of a corporation at least a majority of the shares must be owned 
by nationals to clothe it and its aircraft with nationality), air- 
worthiness and native airport. This last matter is peculiar to 
American countries and the Pan American Convention; in Europe 
the home of the airplane, that is the airport, has not figured. 





Decree 2020, Nov. 14, 1925. (Article 2.) 
Decree of Oct. 24, 1930. (Article 5.) 
Article XI. 

Article 9. 
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Much remains to be settled on these points, as indicated by King- 
sley.® 

The rules as to the registration of aircraft (in Articles VII and 
VIII of the Pan American Convention) are at variance with other 
conventions in that registration “shall be made in accordance with 
the laws and special provisions of each contracting state.” This 
appears to be an improvement for a protocol modifying the Inter- 
national Convention will, when it becomes operative, make it har- 
monize in this regard with the Pan American Convention. 

Identifying marks of nationality are prescribed by the conven- 
tions and by the legislation of nearly every American country. 
By the Pan American Convention, the matter is left to future 
determination and it is working itself out by legislation. By the 
other conventions the subject is covered down to the finest detail. 
(In Annex A, of the Interational Convention. ) 

A certificate of airworthiness, which indicates that the par- 
ticular aircraft has been tested and passed as airworthy by the 
appropriate national authorities at a periodical inspection time or 
when it is new, is required in most countries. In some the reg- 
istration is evidence*of the airworthiness. In the Pan American 
Convention Article XII provides that every aircraft used in in- 
ternational navigation (as between contracting nations) shall be 
provided with a certificate of airworthiness issued by the govern- 
ment of its nationality. This document shall certify to the gov- 
ernment of the nation to be visited that in the opinion of the 
issuing authorities the aircraft is airworthy as measured by the 
regulations of the nation to be visited. This document shall be 
in possession of the aircraft commander and open to inspection 
at any time upon demand of appropriate officials, Each contracting 
nation shall communicate its regulations (and changes) governing 
the rating of its aircraft as to airworthiness, While contracting 
nations affirm the principle that the aircraft of each of them shall 
have the liberty of engaging in air commerce with each of them 
without being subjected to the licensing system of any of them, 
each reserves the right to refuse to recognize the certificate of 
airworthiness as valid in its territory where inspection by a properly 
qualified commission of such nation shows the aircraft not to be 
airworthy. In such case further flight over its territory may be 





” Kingsley, Robert, “Nationality of Aircraft,’ 3 JouRNAL oF AIR 
Law, 50 


60. Protocol of June 15, 1929. 
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prohibited until the aircraft in question may meet the tests. The 
nation of the aircraft and the Pan American Union must be noti- 
fied of such action. Much of this is in contrast with the absolute 
validity of certificates of airworthiness in all member nations, as 
provided in the International Convention. The latter, however, 
prescribes a long list of rules which must be followed by each 
member nation in issuing the certificates. The matter of recog- 
nizing foreign certificates of airworthiness is governed by national 
legislation in the absence of membership in one of the conventions. 
In practice there has been no difficulty. 

With regard to the documents required to be carried on all 
aircraft there is harmony in the conventions, The list of docu- 
ments includes :** 


a) A certificate of registration, duly certified to according to the laws 
of the state in which it is registered; 

b) A certificate of airworthiness, as provided for in Article 12; 

c) The certificates of competency of the commander, pilots, engineers, 
and crew, as provided for in Article 13; 

d) If carrying passengers, a list of their names, addresses and 


nationality ; 
e) If carrying merchandise, the bills of lading and manifests, and 
all other documents required by customs laws and regulations of each 


country; 

f) Log books; 

g) If equipped with radiotelegraph apparatus, the corresponding li- 
cense. 


There is some conflict between the convention and some national 
laws and regulations, and efforts are being made to harmonize 
them in the interest of the freer movement of aircraft between 
the nations, 


Airmen 


The safety of air navigation depends upon airmen as well as 
aircraft. Nations therefore require that airmen of all grades meet 
rigid tests and requirements as to health and physical character and 
professional ability, There are some variations in the standards 
prescribed in American countries and in the absence of conven- 
tions some of them reserve the right to test the competence of 
visiting airmen before allowing them to fly over their territory. 

The Pan American Convention provides in Article XIV that 
each member nation shall recognize as valid certificates of com- 





61. Pan American Convention for Air Navigation, Article X. 
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petency issued in accordance with the laws and regulations of 
other contracting nations, Article XIII provides that all airmen 
engaged in international air navigation shall be in possession of 
appropriate certificates of capacity issued under the laws and 
regulations of the nation of the aircraft on which they fly. Such 
certificates shall indicate that each pilot is competent according 
to the requirements of the issuing nation and that he has passed 
a satisfactory examination with regard to the traffic rules existing 
in the nation over which he intends to fly. This latter provision 
is not necessary in other conventions, which outline in detail the 
standards for testing airmen and where traffic rules are fixed by 
the convention, Usually airmen must be nationals of the nation 
issuing the certificates, although this matter is not covered in 
conventions, Airmen must carry passports when beyond the 
borders of their country. 


Entry and Departure, Administrative Matters 


The conventions provide for the “freedom of innocent pass- 
age” of aircraft. No definition of “innocent” has been found; the 
intention appears to be that aircraft of member nations of the 
convention may navigate over each of them. There is a difference 
between this “innocent” passage and the passage during which one 
or more landings are made, It is said that the member nations 
tacitly recognize the right to land.*? Domestic law appears to run in 
the matter of the extent of the right to land; it is not defined in the 
conventions, The laws in American countries vary widely. Sev- 
eral countries provide that no foreign aircraft may fly over or land 
without having obtained authorization of the executive power 
through diplomatic channels, Chile provides that private aircraft 
of any nation which is a member of any of the three conventions 
“has the right to fly over the state without landing, if they follow 
the routes fixed by proper regulations.”®* Guatemala provides: 


In time of peace, aircraft of any nationality, duly registered, shall be 
permitted free passage over national territory, always provided that they 
comply with the regulations established in this law.%4 





62. This follows from the fact that the Conventions which contain no 
clause concerning the right of landing are precisely those which allow 
foreign aircraft to make use of public airports, or even compel them to land 
at specific airports. Oppikofer, Hans, “International Commercial Aviation 
and Administration,” Enquiries into the Economic, Administrative and Legal 
Situation of International Aviation, League of Nations, Geneva, 1930. 

63. Decree 221, May 15, 1921. (Article 14.) 

64. General Regulations Governing Civil Aviation in Guatemala, Article 
13. El Guatemalteco, Sept. 23, 1929. 
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But that country, like several others, declares in existing legislation 
that for public reasons the airspace may be closed at any time to 
all navigation. 

Nearly all American nations have indicated by law, regulation 
or other official act that definite routes shall be followed when en- 
tering or leaving and that designated airports must be reached at 
once or left from immediately prior to final departure. At these 
airports the customs, public health, immigration and other formali- 
ties must be complied with, both on entry and departure, This is 
a matter of practice in some countries, in the absence of specific 
law or regulation. Sometimes the customs and other regulations 
applicable to shipping are applied. Generally customs and other 
inspectors and officials have instructions to expedite the entry and 
clearance of aircraft. This is a result of the general interest of 
governments and peoples in air navigation and its advancement.® 
The lack of uniform regulations has been complained of re- 
peatedly and some concerted as well as individual efforts are being 
directed toward improvements, There is a tendency toward a 
simplification of the papers required for customs and other purposes 
and a more expeditious handling of them. The treaty provisions 
(Articles XVIII and XIX of the Pan American Convention) are 
in general accord with the legislation reviewed as well as with the 
Madrid Convention and Annex H (customs) of the International 
Convention. 

The right of appropriate officials of the government of a 
member nation to visit and examine foreign aircraft while in the 
_ country in order to verify all documents and determine that all 
the laws, rules and regulations of such nation and all the provisions 
of the convention are complied with is recognized in Article XX 
of the Pan American Convention, the terms being analogous to 
those of Article 21 of the International and Ibero-American ‘con- 
ventions. This principle is attested to in the laws and regulations 
applying in all American countries, 


Laws in Effect 


The general laws applying to persons and property on an 
aircraft are those of the country over which it is flying. This is 
based upon Article I of each of the conventions and upon the 





65. These matters were subjects given great attention by the Fourth 
Pan American Commercial Conference, as shown by Lambie, Margaret, “The 
Fourth Pan American Commercial Conference,” 3 JourRNAL oF Air Law, 
104-109. 
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national laws and regulations in all American countries. It is a 
necessary rule which is founded upon the basic rule of interna- 
tional air law—that of national sovereignty over airspace.®* The 
Pan American Convention, unlike either of the other collective 
conventions, deals with private law in Articles XXV and XXVIII. 
The first is: 


So long as a contracting state shall not have established appropriate 
regulations, the commander of an aircaft shall have rights and duties 
analogous to those of the captain of a merchant steamer, according to the 
respective laws of each state. 


The second is: 


Reparations for damages caused to persons or property located in the 
subjacent territory shall be governed by the laws of each state. 


Both reinforce provisions of law applying in practically every 
American nation. There appears to be no dissent from this prin- 
cipie in American countries, 


Forbidden Air Transport 


Just as the doctrine of national sovereignty over airspace is the 
basis upon which domestic jurisdiction runs, with respect to air- 
craft and their cargoes of persons, communications and goods, it is 
the foundation upon which rests the rule that the nation may 
prohibit the carriage of certain dangerous things in aircraft. The 
public interest of the nation and the interests of its nationals are 
involved and it is everywhere accepted that aircraft may not bring 
unnecessary dangers to either the citizen or his country, The 
laws and regulations are not uniform but generally explosives and 
implements of war may not be carried. By special permission, 
in some cases, national aircraft are authorized to carry explosives 
for industrial purposes. In some countries radio apparatus may 
not be carried except by public aircraft and by those in scheduled 
air services. In some cases they may be carried by special per- 
mission. Photographic apparatus generally may not be. carried 
unless sealed and in some cases not under any circumstances. 
Some laws prohibit the carriage of any printed matter, photographs 
or other things which for good reasons may not be carried by any 
public carrier. 

The Pan American Convention in Article XV prohibits the 





66. There are many problems involved, as indicated by Spaight, J. M., 
Aircraft in Peace and the Law, ch. 8. 
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carriage by aircraft of explosives, arms and munitions of war in 
international flights. It goes beyond Article 26 in each of the other 
conventions in that it does not permit such carriage even in a 
flight in which no landing is made in the foreign country over 
which it flies. Article XVI on the carriage of photographic ap- 
paratus is in accord with Article 12 of the other conventions. 
It is: 

Each state may prohibit or regulate the carriage or use, by aircraft 
possessing the nationality of other contracting states, of photographic 
apparatus, Such regulations as may be adopted by each state concerning 
this matter shall be communicated to each other and to the Pan American 
Union. 


Article XVII which provides that the transportation of articles in 
international air navigation may be restricted by any contracting 
nation as a measure of public safety or because of lawful prohi- 
bition, and that such nation shall notify the other contracting na- 
tions and the Pan American Union, and that all such restrictions 
shall apply to national and foreign aircraft equally in international 
air traffic, is in accord with Articles 18 and 19 of the other con- 
ventions, 


Jettison, Aid and Salvage 


Doctrines on these matters have been borrowed from admiralty 
law but it may be that they will not always be sustained. There 
are similarities and yet there are differences between navigation 
of the seas and of the airspaces. Spaight, in his chapter on Col- 
lisions and Wrecks found that authorities had determined that 
when applied to air navigation the matter of wrecks presents new 
problems for which doctrines may be developed. He believed 
that there should be a treaty stipulation that calls for the reporting 
of “aerial derelicts.’’® 

American air laws and regulations generally do not prescribe 
in the matter of jettison, Brazil in Article 74 of Decree 16,983 of 
July 22, 1925, provides: 


The commander of an aircraft has the right to jettison during flight 
any cargo carried, in the event it is necessary for saving the aircraft. 
Whenever it shall be possible for him to choose, he shall jettison the 
cargo of small value. No responsibility will attach to the carrier, either in 





67. Spaight, James M., Aircraft in Peace and the Law, p. 104. 
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respect to the sender or the consignee, for the loss of said cargo. Damage 
to the ground, however, shall be enforceable.®® 


Like provisions are found in Article 44 of the Chilean air law. 
(Decree 221, May 15, 1931.) 

Aid to aircraft in distress is required of all persons by some 
laws. In some cases the publicly owned telegraph and telephone 
systems are to be used without cost for such purposes and in 
these case the messages are given preferred attention. There is 
not much written law on salvage but where it occurs it is taken 
from admiralty law. 

The Pan American Convention provides that “The aircraft 
of all states shall have the right, in cases of danger, to all pos- 
sible aid.” (Article XXVII.) In the preceding article it pre- 
scribes regarding salvage, ““The salvage of aircraft lost at sea shall 
be regulated, in the absence of any agreement to the contrary, 
by the principles of maritime law.” The other conventions have 
like provisions, 


Traffic Rules 


The matter of air traffic rules is left to nations but the con- 
ventions provide, at least by implication—and the doctrine of na- 
tional sovereignty over airspace supports it—that these rules be 
followed by foreign and domestic aircraft. Uniformity of rules 
is sought in Article XXXII of the Pan American Convention; 
the International Convention provides a long series of rules in 
Annex D, entitled “Rules as to Lights and Signals. Rules for 
Air Traffic.’”®® 

Nearly every American country includes air traffic rules and 
rules for lights and signals in its regulations. Some are long and 
detailed: as those of Guatemala (“General Regulations Governing 
Civil Aviation in Guatemala” dated September 23, 1929) and of 
El Salvador (“Regulations for Commercial Aviation” dated June 
29, 1929.) These include detailed regulations for traffic on, over 
or near airports. The United States of America has detailed 
regulations. Some other countries have few regulations on this 





68. It is presumed that the matter of “general average” loss is not 
covered by law and that no provisions are used in insurance contracts. 
Article 73 of the same law indicates that the liability of an air carrier is 
subject to the rules applicable to railroad transportation and to those in the 
Commercial Code, so far as they are not contrary to this law. 

69. Article XXXII indicates that the nations shall make their rules 
uniform so far as possible; it requires them to exchange their regulations 
and to cooperate. 
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subject. The eight pages of traffic rules applicable in the Panama 
Canal Zone are detailed.”° They, like other prescribed rules, are 
much like those in Annex D of the International Convention. 


In the matter of air traffic rules applicable over the seas there 
remains uncertainty. It is believed that the rules applicable at 
home are used by aircraft at sea. The United States of America, 
in the “Air Commerce Act of 1926”, Section 7a provides: 

The navigation and shipping laws of the United States, including any 
definition of “vessel” or “vehicle” found therein and including the rules 
for the prevention of collisions, shall not be construed to apply to sea- 


planes or other aircraft or to the navigation of vessels in relation to 
seaplanes or other aircraft. 


It was said that, “The navigation and shipping laws, including the 
rules for the prevention of collisions, are not suited to navigation 
of aircraft and should not be applicable to them.”*? Some of the 
difficulties in this matter are brought out by Spaight in his chapter 
on Collisions and Wrecks.7? 


Ground Facilities 


According to the Pan American Convention (Article XXIII), 
“The establishment and operation of airdromes (airports) will be 
regulated by the legislation of each country, equality of treatment 
being observed.” The next article insures that the aircraft of 
one contracting nation engaged in international commerce with 
another contracting nation shall not be compelled to pay higher or 
other charges in airports open to public use than are paid by air- 
craft of the nation visited, which also are engaged in international 
commerce. The Ibero-American and International Conventions are 
similar, in Article 24. There is some national legislation on air- 
ports all of which is in accordance with the conventions. Gen- 
erally the governments do not allow landings at places other than 
established airports, except, of course, in case of emergency. Air- 
ports open to public use are open to foreign aircraft on an equal 
basis. 

Meteorological and other information needed in air navigation 
is placed at the disposal of national and foreign airmen alike. 





70. Regulations to Govern Air Navigation in the Canal Zone, Secretary 
of State, Sept. 22, 1931. 
71. Legislative History, supra, p. 39. 
72. Spaight, J. M., Aircraft in Peace and the Law. 
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Governments publish maps and charts indicating the airways, air 
routes, obstacles to air navigation and other information of value. 
Special lighting and communicating facilities and emergency land- 
ing fields have been provided and their use by visiting airmen is 
encouraged. In Article XXXI of the Pan American Convention 
it is indicated that the member nations obligate themselves to co- 
operate in the centralization and distribution of meteorological 
information, the publication of appropriate maps and charts, the 
establishment of a uniform system of signals, the use of radio- 
telegraph in air navigation, the establishment of radiotelegraph sta- 
tions and the observance of the inter-American and international 
radiotelegraph regulations or conventions, present and future.7® 


Air Transportation, Cabotage, Mails 


Two important articles of the Pan American Convention deal 
with air transportation, Article XXI indicates: 


The aircraft of a contracting state engaged in international air com- 
merce shall be permitted to discharge passengers and a part of its cargo 
at one of the airports designated as a port of entry of any other con- 
tracting state, and to proceed to any other airport or airports in such state 
for the purpose of discharging the remaining passengers and portions of 
such cargo and in like manner to take on passengers and load cargo 
destined for a foreign state or states, provided that they comply with the 
legal requirements of the country over which they fly, which legal re- 
quirements shall be the same for native and foreign aircraft engaged in 
international traffic and shall be communicated in due course to the con- 
tracting states and to the Pan American Union. 


And Article XXII: 


Each contracting state shall have the right to establish reservations 
and restrictions in favor of its own national aircraft in regard to the com- 
mercial transportation of passengers and merchandise between two or 
more points in its territory, and to other remunerated aeronautical opera- 
tions wholly within its territory. Such reservations and restrictions shall be 
immediately published and communicated to the other contracting states and 
to the Pan American Union. 


Article XXII is in agreement with Article 26 of the other two 
conventions and with the legislation in several American countries. 
But Article 17 of the two conventions adds that the aircraft of a 
contracting nation which established reservations of this nature 





73. These matters are dealt with in great detail in annexes of the 
International Convention. 
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may be subjected to the same reservations in any other contract- 
ing nation, this even though the latter does not itself impose such 
reservations on other foreign aircraft. The principle of reciprocity 
has not been carried into this part of the Pan American Convention. 

A special rule in favor of aircraft carrying mails and operat- 
ing on schedule is embodied in Article XIX of the Pan American 
Convention to the effect that by authority of the nation flown 
over such aircraft may fly beyond the usual airport of entry and 
land at some designated inland airport where the mails may be 
transferred quickly and the formalities complied with. In practice 
the carriage of mails is done in compliance with international 
postal conventions and agreements. 

Scheduled air transportation between American countries is 
carried on in accordance with conventions, laws, regulations and 
concessions, or contracts between the governments concerned and the 
transportation companies. In some cases the governments express 
policies not included in laws or regulations, That is not to say that 
they are in conflict but that a few countries have no general air 
laws. In a few instances laws have been promulgated since the 
concessions were approved and in these, as in all others, the effort 
is made to aid rather than to restrict air transportation. Numer- 
ous special decrees have been issued to this end in recent years. 


CoNCLUSIONS 


International air law has not been much developed. That 
now recognized is almost all public law. International air law 
is found almost entirely in conventions all of which have much 
in common, that is, the basic, well and universally recognized prin- 
ciples are set forth or followed, The new branch of air law does 
not apply in all countries of the world, as indicated by the failure 
of some so far to accept any of the collective international air 
conventions or enter into special conventions, 

The American republics appear to have accepted the recog- 
nized doctrines only after they were certain of the soundness of 
the doctrines. Consequently while the principles included in ac- 
cepted international air law in the Americas are fewer than are 
recognized in Europe they are recognized universally. It appears 
fortunate that the American republics avoided starting the codifica- 
tion of international air law immediately after the World War at 
which time the minds of men were so upset that expediency was 
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often the ruling factor. It may not be out of order to suggest 
that international air law is being built upon a more firm founda- 
tion in the Americas; it is coming into existence only with the 
approval of sovereign nations rather than by an international or- 
ganization. The work of building international air law deserves to 
have wide attention and the thought of those highly competent in 
other branches of law, and it needs to be built slowly. It is hoped 
that the new branch of law will stand the tests certain to come. 








THE JOURNAL OF AIR LAW 








Published in January, April, July, and October 
by Northwestern University Press 





$5.00 PER YEAR 


PRICE OF THIS NUMBER $1.50 








EDITORIAL BOARD 
FRED D. FAGG, Jr., Editor-in-Chief 


ROBERT KINGSLEY 


MARGARET LAMBIE 





ANTONIO AMBROSINI 
Direttore dell’Istituto internazionale 
di diritto aeronautico, Rome, Italy. 

GEORGE G. BOGERT 
University of Chicago School of Law. 

ANTONIO SANCHEZ DE BUSTAMANTE 
Judge, Permanent Court of Interna- 
tional Justice; formerly Dean of the 
Faculty of Law of the University of 
Havana. 

HENRY BRECKINRIDGE 
Of the New York Bar. 

KENNETH COLEGROVE 
Professor of Political Science, North- 
western University. 

CHESTER W. CUTHELL 
Formerly Chairman, Committee on 
Aeronautical Law, American’ Bar 
Association. 

FRED D. FAGG, JR. 

Professor of Law, Northwestern Uni- 
versity School of Law; Managing 
Director, Air Law Institute. 

ABRAHAM FISHMAN 
Research Associate, Air Law Institute. 

WILLIAM G. HALE 
Dean, School of Law, University of 
Southern California. 

ANDRE HENRY-COUANNIER 
Professor de droit aérien a |’Institut 
des Hautes Etudes Internationales, 
Paris, France. 

ROBERT HOMBURG 
Secretary-General, Comité Juridique 
International de 1l’Aviation. 

THOMAS H. KENNEDY 
Of the California Bar. 

ROBERT KINGSLEY 
Professor of Law, University of South- 
ern California School of Law. 

E. McD. KINTZ 
Formerly Chief, Legal Section, De- 
partment of Commerce, Aeronautics 


Branch. 

HOWARD C. KNOTTS 
Aviation Supervisor, 
merce Commission. 

KURT J. KREMLICK 
Professor of Air Law, University of 
Detroit School of Law. 


Illinois Com- 


MARGARET LAMBIE 
Of the District of Columbia Bar. 
FREDERIC P. LEE 
Of the District of Columbia Bar. 
GEORGE B. LOGAN 
Chairman, Committee on Aeronautical 
Law, American Bar Association. 
NATHAN WM. MacCHESNEY 
General Counsel, National Association 
of Real Estate Boards. 
WM. P. MacCRACKEN, JR. 
Formerly Assistant Secretary of Com- 
merce for Aeronautics. 
ARNOLD D. McNAIR 
Fellow and Senior Tutor of Gonville 
and Caius College and Lecturer in 
Law in the University of Cambridge; 
Barrister-at-Law, Cambridge, England. 
JUSTIN MILLER 
Dean, School of Law, Duke University. 
RICHARD S. PAULETT 
Chief, Enforcement Division, Depart- 
ment of Commerce, Aeronautics 
Branch. 
ALBERT ROPER 
Secretary-General, Commission Inter- 
nationale de Navigation Aérienne, 
Paris, France. 
EDMOND SUDRE 
Editor Droit Aérien, and Secretary- 
General, Comité International Tech- 
nique d’Experts Juridiques Aériens. 
EDWARD C. SWEENEY 
Research Associate, Air Law Institute. 
DR. ALFRED WEGERDT 
Ministerial Counselor at the Ministry 
of Communication of The Reich, 
Berlin. 
HOWARD WIKOFF 
Member, Committee on Aeronautical 
Law, American Bar Association. 
CLARENCE M. YOUNG 
Assistant Secretary of Commerce for 
Aeronautics. 
CARL ZOLLMANN 
Professor of Law, Marquette Uni- 
versity School of Law. 


DEPARTMENTS 


State Regulation........ Sareea oare 


Federal Regulation. «.<.. .:ccs0cs0c8000% 
International Regulation............. 
Foreign Jurisprudence........ Meco 
Notes, Comments, Digests.......... 


She ees. 0 bro Ore HOWARD C. KNOTTS 


RICHARD S. PAULETT 
ABRAHAM FISHMAN 


va viecemeeeeers MARGARET LAMBIB 


...-CARL ZOLLMANN 
ROBERT KINGSLEY 
WEENEY 


ieceecevewee EDWARD CG. S$ 


..+.+. KURT J. KREMLICK 
LORRAINE ARNOLD 


as ***** KATHERINE FRITTS 








The Journal of Air Law prints matter it considers worthy of publication. 


However, no responsibility is assumed for the soundness of the views 


expressed. 





[445] 








EDITORIALS 


REGULATIONS FOR THE ONE-MAN FLYING SCHOOL* 


Five years of experience in developing professional man power 
for the aviation industry has proven conclusively the need for state 
regulations governing the activities of those who choose flying as 
their profession. 

The kind of man who could make a connection in the aviation 
industry as a pilot two years ago, with the qualifications required 
at that time, is absolutely unprepared to meet the demands of the 
present day. It is up to the National Association of State Aviation 
Officials, the Department of Commerce and each respective school 
to prescribe the foundation that will permit the continued and care- 
ful cultivation of characteristics, habits and training methods that 
will make the new type of pilot meet today’s demands for safety, 
skill and executive ability. 

There are two separate and distinct kinds of schools in opera- 
tion today. The first, which is the most numerous, in many cases 
consists of one man and an airplane. He may be a distributor or 
dealer. In selling ships to private owners there are occasions when 
the dealer must teach the purchaser how to fly. A great many 
dealer organizations have found it profitable to sell small amounts 
of flying time ranging from 30 minutes up to 50 hours. Their 
activities are confined to their own localities, and the rules and 
regulations applying to approved schools in no way have any bear- 
ing on their activities. 

I feel that these small operators should be governed by the 
laws of the Department of Commerce and be made to comply with 
the regulations of an approved school in every respect, with the 
exception of elaborate ground school instruction, and it should be 
the duty of the National Association of State Aviation Officials to 
see that such regulations are enforced. This kind of school un- 
doubtedly has much to do in stimulating general interest, and if 
properly conducted can do much to build up public confidence. J 
believe that the laxity of regulations governing activities of this 
sort in the past few years has done much to destroy public con- 
fidence. Under the present system there is too great a temptation 
for the dealer to encourage the new purchaser of the aircraft to 





*Part of an address delivered by Mr. Parks, President Parks Air Col- 
lege, Inc., of East St. Louis, Illinois, before the meeting of the National 
Association of State Aviation Officials, held at Detroit, April 8, 1932. 
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believe that he is a competent pilot before he has really reached 
that point. It costs the dealer considerable to give the required 
amount of flying time to make a safe and proficient pilot of the 
new purchaser. Because of the temptation to make the instruc- 
tion period too short, regulations should be instituted to prevent 
the student owner from soloing prematurely, because, in case of 
accident, it has its effect on the entire industry. 

There is another type of school whose sole objective is to 
train professional pilots and technicians, There are about five out- 
standing schools of this type in the United States today. These 
schools realize that the requirements for transport pilots of three 
years ago are not sufficient for today’s transport pilot if he is to 
make a success of his new vocation. Today a graduate from a 
recognized professional school must be a man of character. He 
must be thoroughly competent. He must be trustworthy, loyal and 
dependable. He must have a knowledge of business practices and 
salesmanship. The average air-line operator today wants his pilot 
to be a gentleman—wants him in every respect to sell the passengers 
on the safety of air travel, not only in his speech but in his actions, 
and wants to be assured that regardless of what unexpected diffi- 
culty might arise the pilot will be thoroughly competent to meet it. 
He wants to know that his pilot is not going to take any unneces- 
sary chances at any time. 

It is my firm conviction that highly skilled pilots and tech- 
nicians in the aviation industry will receive a premium for their 
services in the next four-year period. During this time thousands 
of young men will have decided that aviation is their field of golden 
opportunity. These men, who receive their training in the near 
future, will be in a position to reap great rewards, but those who 
come later, when everybody recognizes the opportunities in avia- 
tion, will find the field highly competitive and promotions slower. 

In view of the foregoing facts, I propose that the National 
Association of State Aviation Officials, in conjunction with the De- 
partment of Commerce, set up rules and regulations governing 
the one-man flying school. Our entire industry wants the least pos- 
sible amount of regulations and still have assurance of safety. 

Oriver L, Parks, 


AMERICAN BAR COMMITTEE MEETING 
The American Bar Committee on Aeronautical Law held its 
most recent meeting at Washington, D. C., on May 10th. Pro- 
fessor Francis S. Bohlen, of the University of Pennsylvania and 
Reporter for the Section on Torts of the American Law Institute, 
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Professor James J. Hayden, of Catholic University, and Mr. Rich- 
ard S. Paulett, Chief of the Enforcement Division, Department of 
Commerce, Aeronautics Branch, met with the committee. 

The principal undertaking of the committee, at the Washing- 
ton session, was the preparation of the annual report to the Ameri- 
can Bar Association, with particular reference to the following 
problems: (1) The clause relative to the right of flight; (2) The 
question of the extent of federal control over aeronautics; (3) The 
federal power as affected by the Pan-American Convention; and 
(4) The federal Merchant Airship Act. 

The proposed Uniform Aeronautical Code and the proposed 
Uniform Airports Act will now be submitted to the Aviation Com- 
mittee of the Conference of Commissioners on Uniform State 
Laws and, if approved by that body, will be submitted for final 
approval to the American Bar Association at its Washington meet- 
ing this next October. Howarp H. Wixorr. 


THE TRESPASS-NUISANCE PROBLEM 


From the very beginning of aeronautical law to the present 
day, no single question has received more attention from jurists 
and other writers than that of airspace control and ownership— 
both from the national and individual points of view. Because of 
the recent judicial decisions in this country dealing with the tres- 
pass-nuisance problem and because of the provisions in the pro- 
posed Uniform Aeronautical Code to be presented at the next 
meeting of the American Bar Association, it is important that con- 
siderable attention be given to a re-examination of the factors in- 
volved. 

Consequently, this issue of the JouRNAL publishes three articles 
devoted to the airspace ownership question. The first article by 
Mr. Sweeney, who is a research associate at the Air Law Institute, 
is a careful study of the landowner aviator conflict of interests in 
its historical and practical aspects. The concluding installment of 
this article will appear in the October issue. The other articles, by 
Mr. Kingsley, Associate editor of the JouRNAL, and by the editor 
are not intended to present a completely uniform approach or to 
reach identical conclusions, The aim, in all the papers, is to present 
a survey of all the leading ideas developed on the question and to 
offer some practical suggestions that may make possible a workable 
adjustment of these conflicting interests. 

These articles summarize past thought, introduce and define 
the present problems, and indicate a practical treatment thereof. 
lt remains for future articles to carry the discussion forward. 
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NOTES 


StaTE Sates Tax ON GASOLINE Usep By INTERSTATE AIRLINES.—Ever 
since the inauguration of interstate traffic by airplane on a commercial 
basis, the constitutionality of the sales tax imposed by various states on the 
sale of gasoline purchased for use in such transportation business has been 
questioned. On one hand it has been contended that such a tax violates the 
commerce clause of the Federal Constitution, while the tax has been sup- 
ported on various grounds, viz. that such a tax is an excise tax only 
indirectly and incidentally affecting interstate commerce, or that it is in 
the nature of a license tax, or that the sale of gasoline is purely an intra- 
state transaction, whatever may be its immediate use. This controversy 
has been productive of a great deal of litigation. Not only is there a 
divergence of opinion in the state courts but the federal courts as well have 
been divided among themselves. In the cases of U. S. Airways v. Shaw, 
Mid-Continental Express Co. v. Lujan,2 and Boeing Air Transport Vv. 
Edelman? such a sales tax was declared invalid because it was a direct 
interference with interstate commerce or imposed an undue burden thereon. 
In Central Transfer Co. v. Commerce Oil Co.,4 and Eastern Air Transport 
v. South Carolina Tax Commission’ the validity of the tax was sustained. 

An anomalous situation existed in New Mexico in respect to the Mid- 
Continental case which was decided by the U. S. District Court for New 
Mexico. Prior to that decision a state District Court of New Mexico, in 
the case of Transcontinental & Western Air v. Asplund,’ had declared such 
a tax invalid as violative of the commerce clause. This case was appealed 
to the Supreme Court of New Mexico where the District Court was re- 
versed, It was held that the sales tax on gasoline sold in the state for use 
in airplanes engaged exclusively in interstate commerce was valid, but that 
the tax on the use of gasoline in such interstate business was void. 

In order to avoid a direct conflict between the federal and the state 
courts in New Mexico, a motion for rehearing was filed in the Supreme 
Court, preparatory to an appeal to the United States Supreme Court, 
but in reality to preserve the status quo of that case, pending a de- 
cision by the United States Supreme Court in the Eastern Air Transport 
case, then in process of appeal to the Supreme Court. It was thereafter 
stipulated in the Supreme Court of New Mexico that the case therein pending 
should await the decision of the United States Supreme Court in the 
Eastern Air Transport case and abide by that decision should its scope be 





1 43 F (2a) 148 (1930) 
3. 61 F. (2d) 130 (1981). 
4. 7 
5 
6 


52 F. (2d) 456 (1931). 
8 P. (2d) 103 (1932). 
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broad enough to dispose of the New Mexico case. The present writer 
contended at the time, and has had no reason to change his opinion, that 
the Eastern Air Transport case did not necessarily involve the precise 
questions involved in the Mid-Continental case or in Transcontinental & 
Western Air v. Asplund, for reasons which shall hereinafter be stated. 

On March 14, 1932, the U. S. Supreme Court rendered its decision in 
Eastern Air Transport v South Carolina Tax Commission’ sustaining the 
validity of the South Carolina so-called sales tax on gasoline. The court 
based its decision upon the proposition that such sales are purely intra-state 
transactions and that it is immaterial that the subject-matter of the sale 
was intended for use in interstate business. It referred to the similarity 
between such tax and a tax on coal to be used in the locomotives of an 
interstate carrier which, the court said has never been regarded as a direct 
burden on interstate commerce. The court also distinguished the case of 
Helson v. Kentucky® which involved an excise tax upon the use of gasoline 
in interstate transportation, saying, it is “manifestly different from a general 
property tax or a tax upon purely local sales.” 

With all due respect to this decision, it does not seem that the issues 
in this case necessarily involved a decision on the validity of a direct tax on 
the sale of gasoline to be used in interstate commerce. (It was held in 
Panhandle Oil Co. v. Mississippi® and Indian Motorcycle Co. v. U. S.1° 
that such an excise tax is a direct tax.) In a recent decision of the United 
States Supreme Court, The Pacific Co. v. Johnson, decided April 11, 1932, 
the writer finds authority for the view that the New Mexico cases, Trans- 
continental & Western Air v. Asplund and Mid-Continental Co. v. Lujan, 
may, be distinguished from the Eastern Air Transport case. 

In the Eastern Air Transport case, the question before the court was 
whether a statute was valid which imposed a license tax on dealers in 
gasoline, which license tax was measured and graduated in accordance 
with the volume of sales, being on the basis of six cents per gallon on all 
such sales, The Supreme Court held in The Pacific Co. v. Johnson that a 
corporate franchise tax (which in effect is no different from a license tax, 
such as that imposed by the South Carolina statute) was not invalid because 
in computing the amount or basis for such tax it “specifically includes 
income from tax-exempt bonds in the measure of the tax.” Applying this 
decision to the Eastern Transport case a tax upon gasoline to be used in 
interstate commerce might be invalid as a direct tax upon an instru- 
mentality of interstate commerce and yet such a tax might be indirectly 
imposed, as was done by the South Carolina statute, by exacting a license 
fee, the amount of which “specifically includes income from tax-exempt” 
business or the instrumentalities thereof. It would, therefore, seem that 
the South Carolina statute could have been sustained whether a direct tax 
on the sale of gasoline was held valid or invalid, hence a decision on the 
latter point was not necessary. 

(Query: May it not be that the Supreme Court, following the well 
established principle, “The substance and effect and not the form controls 





76 L. Ed, 470 (1931). 
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the validity of the tax”,12 concluded that the South Carolina tax, although 
denominated a license tax by the statute, was in fact an excise tax and 
construed it as such? Otherwise how could the statute have been sustained, 
as a license tax, under the well established doctrine of Sprout v. South 
Bend,18 and numerous other cases in the Supreme Court, holding that a 
license tax cannot be sustained unless it appears that the tax exacted was 
imposed as an incident of municipal regulation, that the proceeds thereof 
were to be applied to defray the expense of such regulation and that the 
amount of the tax was no more than was reasonably necessary for that 
purpose. The statute itself discredits the suggestion that the tax was im- 
posed as a license tax, within the purview of the decisions referred to, 
because no regulations of the industry affected were specified and no part 
of the funds realized from such tax was set apart to defray the expense 
of such regulations, but all of the proceeds of the tax were allocated to the 
state highway or county road funds.) 

The expressions of the Supreme Court in the South Carolina case, 
however, are so broad as to leave but little doubt that a similar decision 
would be reached in a case specifically presenting the exact question of the 
validity of a direct tax on the sale of gasoline to be used in interstate 
transportation business. The Supreme Court expressed definite and decided 
views; this question has been fruitful of litigation and has been of utmost 
importance to many interested parties because of the large amounts involved, 
and it may be as well to have disposed of it without making “two bites of 
a cherry”. It is disappointing, however, that the question was not decided 
in a case more directly and necessarily involving the proposition, especially 
with the added feature of high test gasoline imported into the state ex- 
pressly for use in interstate airplane transportation. 

In the Eastern Air Transport case the Supreme Court seems to have 
given a narrow construction to the case of Helson v. Kentucky, supra. We 
find support for this thought in the quotation in Helson v. Kentucky from 
Gloucester Ferry Co. v. Penn., viz: 


“All restraints by exactions in the form of taxes upon such trans- 

portation, or upon acts necessary to its completion, are so many invasions of 
the exclusive power of Congress to regulate that portion of commerce 
between the states.” 
If the purchase of gasoline en route is an act necessary to the completion of 
the interstate journey (and that fact was expressly stipulated in the record 
in the Eastern Air Transport case, as well as the case of Transcontinental 
& Western Air v. Asplund) then why is not a tax upon such purchase just 
as much a burdén upon interstate commerce as a tax on the use of such 
gasoline in performing the interstate journey? 

The Supreme Court also says, in the Eastern Air Transport case, that a 
tax on coal to be used in locomotives of an interstate carrier has never 
been regarded as a direct burden on interstate commerce, and yet in 
Flannagan v. Federal Coal Co.,14 it was held that a license fee, which was 
an indirect tax, could not be exacted from a person who bought coal to 
be transported into another state, as the purchase for transportation was so 





12. International Paper Co. v. Mass., 246 U. S. 135 (1918). 
13. 277 U. S. 163 (1928), and cases therein cited. 
14. 267 U. S. 222 (1925). 
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intimately associated with the transportation itself that they should be con- 
sidered one and the same. However, in view of the recent decision of the 
Supreme Court, in Utah Power & Light Co. v. Pfost,5 it would seem that 
there is no “hard and fast rule” that one may rely upon, and that the 
doctrine of the Flannagan case has at least been somewhat shattered. 
In the Utah Power case the court held that the generation of electricity in 
Idaho for immediate transmission to Utah was not interstate commerce, as 
the manufacture and transmission were essentially separate operations and 
that interstate commerce did not commence until after the generating process 
was completed. It might just as well have been said in the “Grain Elevator 
Cases”, the Spaulding Bros. case and other cases, hereinafter cited, that 
the interstate transportation did not commence until after the sale and 
purchase were completed. It is becoming more hazardous as time passes 
for a lawyer to presume to express a definite and final opinion upon any of 
the principles now under discussion as they seem to be on the “border line” 
where a slight and at times almost imperceptible variance in the facts com- 
pletely changes and reverses the principles to be applied. 

In the Transcontinental & Western Air case, we submitted the proposi- 
tion that “The purchase of gasoline for use in interstate commerce, and 
the use thereof in interstate commerce, are substantially the same and should 
be controlled by the same principles”, citing Board of Trade v. Olsen,'® 
Danke-Walker Milling Co. v. Bondurant}? Lemke v. Farmers Grain Co.,18 
and Spaulding Bros. v. Edwards,9 and many other cases from the Supreme 
Court, This point was further emphasized by the suggestion that airplanes 
use a “high test gasoline’, which is expressly imported into New Mexico 
for the specific purpose of airplane use in its interstate commerce, and that 
such high test gasoline is not suitable for the use of ordinary motor cars. 
The court disregarded this suggestion because not fully presented in the 
record, and also disregarded the further suggestion that the court might 
properly take judicial notice of the fact that such high test gasoline was 
necessary in said air transportation business and was imported expressly 
for such use. The United States Supreme Court took judicial notice of a 
similar course of business or common practice in trade in Di Santo v. 
Penn,2° Board of Trade v. Olsen, and in the other Grain Cases also cited 
above. It is difficult to see how the New Mexico Supreme Court could have 
failed to give a great deal of weight to the fact that the gasoline involved 
in that case was of a special character, peculiarly adapted for use in 
airplanes and not suitable for other motor vehicles, and was imported into 
New Mexico expressly for airplane use, had those facts been more fully 
presented by the record. The present writer believes this point has merit 
and, while space will not permit of its discussion herein at length, he will 
briefly state the basis for such belief: 

In Shaffer v. Farmer Grain Co.,21 the court said: 


“Buying for shipment and shipping to markets in other states, when 





Decided in May, 1932, but as yet unpublished. 
262 U. S. (1923). 
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conducted as before shown, constitute interstate commerce, the buying being 
as much a part of it as the shipping.”22 


In this case the Supreme Court held that the purchase is a mere 
“incident” in the course of a regular and consistent interstate business, and 
as stated by Chief Justice Taft in Board of Trade v. Olsen,23 at 35: “It 
(The Supreme Court in Swift & Co. v. U. S., 196 U. S. 375) refused to 
permit local incidents of great interstate movement, which taken alone were 
intrastate, to characterize the movement as_ such.” 


And so, in the instant case, the sale standing alone might be purely an 
intrastate transaction, but it ceased to be such when it became a mere incident 
in a great interstate movement, such as the transportation of passengers, 
mail and freight by airplanes. The writer is wholly unable to reconcile the 
decision of the United States Supreme Court in the South Carolina case, 
supra, or the decision of the New Mexico Supreme Court, supra, with the 
long line of decisions of the United States Supreme Court on the funda- 
mental principles involved in and, it is believed, controlling the question. 
But the Supreme Court has spoken and the law on the general proposition 
is settled. 

In Transcontinental & Western Air v. Asplund and in Eastern Air 
Transport v. South Carolina Tax Commission, supra, the facts were as 
follows: The complainants were engaged in the business of transporting 
passengers, express and mail by airplane between the various states, and 
in the former case such business extended from coast to coast; it was 
stipulated that gasoline was necessary to propel such airplanes, and that the 
purchase of gasoline in the various states en route on such transcontinental 
and interstate trips was absolutely necessary to the proper and efficient opera- 
tion of such business. It was also stipulated that the various states through 
which said interstate transportation extended imposed taxes on the sale 
and purchase of said gasoline, in varying amounts. In New Mexico the 
sales tax was five cents per gallon and in South Carolina the license tax 
was on the basis of six cents per gallon, but in each of said states 
the tax against the single complainant would amount to several thousand 
dollars a year. It is obvious that the tax involved a substantial amount and 
consequently was a substantial burden on said business, It, therefore, would 
seem that gasoline purchased by such a transcontinental agency engaged 
wholly in interstate commerce is a necessary “instrumentality” of such 
interstate commerce, and that, as stated in Grew-Levick v. Penn.,24 such a 
tax “operated to lay a direct burden upon every such transaction in com- 
merce by withholding for the use of the state a part of every dollar received 
in such transactions.”25 

In the case last cited the court said the tax need not be “direct” but 
would be invalid if its necessary operation burdened interstate commerce. 


Chief Justice Taft said, in Board of Trade v. Olsen: “Such transactions 
cannot be separated from the movement to which they contribute and 





22. Ace. Lemke v. Farmers Grain Co., 258 U. S. 50 (1922). 

23. 262 U. S. 1 (1923). 

24. 245 U. S, 292 (1917). 

25. “Interstate commerce cannot be taxed at all even though the same 
amount be laid gn domestic commerce or that which is carried on solely in 
the state.” Western Union Tele. Co. v. Kansas, 216 U. S. 1 (1910). 
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necessarily take on its character.” In Danke-Walker Milling Co..v Bondurant, 
it was said: 


“On the same principle, where goods are purchased in one state for 
transportation to another, the commerce clause includes the purchase quite 
as much as it does the transportation. Buying and selling and the transporta- 
tion incidental thereto constitute commerce.” 


See also Lemke v. Farmers Grain Co., where the court also said, “That 
such course of dealings constitute interstate commerce there can be no 
question.” 

In the Spaulding Bros. case, the Supreme Court held that the purchase 
for interstate transportation caused such products so purchased to become 
instrumentalities of interstate commerce and they could not be taxed by 
the state by any method whatever. 

There have been cited here only a few of the long line of cases in the 
United States Supreme Court which seem clearly to sustain the contention 
that one may not isolate and separate one of the necessary elements or 
incidences of an interstate business and characterize it as intrastate when 
it is merely one of the elements or parts of a general interstate business. 
The writer cannot readily assent to the proposition that the purchase of 
gasoline is merely a local and intrastate transaction when it is a fact, and 
has been so stipulated, that the purchase of such gasoline is necessary and 
essential to the operation of such interstate business and so becomes one 
of its important and necessary instrumentalities. 

The purchase of gasoline, en route, on the interstate transportation 
business is quite as necessary to such commerce as was the maintaining of a 
ticket office in Norfolk & Western Railway Co. v. Pennsylvania®® or the 
landing and taking on of passengers in Gloucester Ferry Co. v. Pennsyl- 
vania2? or the selling of steamship tickets in Di Santo v. Pennsylvania,2® 
in all of which cases the imposing of taxes or license fees on such 
transactions was held to violate the commerce clause. 

It may be interesting to further review the opinion in the Eastern 
Air Transport case. The court said, relative to the suggested distinction 
between a property tax and an excise tax, that so far as the present question 
is concerned, the distinction is not important. As a property tax on the 
goods sold its validity cannot be questioned because it would be a tax upon 
a part of the mass of property within the state, and hence subject to the 
state’s taxing power, although actually used in interstate commerce, 

It is the writer’s understanding, however, that such a tax as a property 
tax would be insupportable because not “uniform and general throughout 
the state”, and that “property shall be taxed in proportion to its value.” 
This is a universal constitutional provision in the various states.?9 

A property tax of six cents per gallon on gasoline selling at twenty 
cents per gallon, exclusive of the tax, would hardly seem “equal and uniform” 
or “in proportion to its value”, when the regular tax on general property 
in the state is seldom over five to six per cent ad valorem. The tax on 
gasoline, in the above instance, would be thirty per cent. 





26. 186 U. S. 112 (1890). 
27. 114 U. S. 196 (1885). 
28, 273 U. S. 34 (1927). 
. Thompson v. McLeod, 112 Miss. 383, 73 S. 193, (1916). 
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The writer understands that it is characteristic of an excise tax that 
it need not conform to the rule of equality and uniformity in respect to the 
actual value of the subject matter of the tax. 

The court then quotes from New Jersey Bell Telephone v. State Board®® 
as follows: 


“It is elementary that a state may tax property used to carry on 
interstate commerce.” 


But in that case the court held the statute void insofar as it attempted 
to tax earnings derived from interstate commerce, and said: 


“A state,may not tax, burden, or interfere with such commerce or tax 
as such gross earnings derived therefrom or impose a license fee or other 
burden upon the occupation or the privilege of carrying on such commerce, 
whatever may be the instrumentalities or means employed to that end.” 


The several cases cited in Note 3 in Eastern Air Transport, such as 
Adams Express Co. v. Ohio, Sonneborn Bros. v. Cureton, are similar, in 
principle, to the New Jersey Bell Telephone case. 

If, as the court says, “The sales are still purely intrastate transactions” 
(citing Superior Oil Co. v. Mississippi, 280 U. S. 390), the conclusion would 
follow that such sales may be taxed. But in the cases cited under Note 5, 
known as the “Grain Elevator Cases” the “purchase for interstate trans- 
portation” was held not to be “purely intrastate transactions” and in all 
of those it was held that the tax violated the commerce clause. 

In Superior Oil Co. v. Mississippi the court was controlled by the 
peculiar facts in that case, saying: 


“There was nothing that in any way committed it (the purchaser) to 
sending the oil to Louisana except its own wishes. A distinction has been 
taken between sales made with a view to a certain result, and those made 
simply with indifferent knowledge that the buyer contemplates the results. 
The only purpose of the vendor here was to escape taxation. . . . Dra- 
matic circumstances, such as a great universal stream of grain from the 
state of purchase to a market elsewhere, may affect the legal conclusion, by 
showing the manifest certainty of the destination and exhibiting grounds 
of policy that are absent here.” 

Could there be a more “manifest certainty” that the subject matter of 
the sales tax would be used in interstate commerce than the stipulated facts 
in the Eastern Air Transport and the Transcontinental & Western Air cases, 
and their regular and unquestioned course of business as therein expressly 
stipulated? In the Superior Oil Co. case, the court would doubtless have 
held the tax invalid except for the evident attempt to evade the tax, which 
the court charged in so many words. 

The writer has not attempted to review at length the opinion of the 
Supreme Court of New Mexico in the Transcontinental and Western Air 
case, principally because that case is now of but small importance since the 
decision in the Eastern Air Transport case, but much that has been said in 
reviewing the latter case also applies to it. 

ALBERT T. Rocers, Jr. 
Of the New Mexico Bar. 


30. 280 U. S. 338 (19380). 
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AviATION CoMMISSION—ADMINISTRATIVE LAW—DELEGATION OF STATE 
Powers To FeperaL GovERNMENT.—[New Jersey] Defendant was indicted 
for violation of a regulation made by the State Aviation Commission. The 
New Jersey State Aviation Act, Section 1, declares its purpose to be 
(1) “For the regulation of aircraft in and over this state,” (2) “To re- 
quire that (such) aircraft * * * shall conform in respect to design, con- 
struction, and airworthiness, to the standard prescribed by the United 
States Government,” and (3) “To require the licensing of aircraft and 
airmen.” Section 7 of the Act empowers the Aviation Commission estab- 
lished by the act to enact air traffic rules “which shall conform to and coincide 
with, insofar as practicable, the [Federal] Air Commerce Act of 1926 and 
all Acts amendatory thereof and supplementary thereto and not inconsistent 
with the provisions of this Act.” It is further provided that the Commission 
“may encourage and effect, insofar as practicable, uniform field rules for 
airports.” Violations of regulations made under the act are declared to be 
misdemeanors. On a motion to quash the indictment, Held: that the Act 
was unconstitutional (a) because the provisions of the Federal Act were 
incorporated into the state act merely by reference without being made part 
thereof as required by the New Jersey constitution, and (b) because the 
authorization of the Aviation Commission to pass “Uniform field rules” 
constituted a delegation of legislative power to a non-legislative body. 
State v. Larson, 232 C. C. H. 2025, Essex County Court of Oyer & Terminer, 
Feb. 5, 1932. 

[A letter from Mr. G. R. Wilson, Director of the State Department 
of Aviation, reveals the information that the defendant’s violation was in 
fact his failure to have a federal license. The court’s ruling on the question 
of delegation of power may, therefore, be said to be obiter. Subsequent to 
the decision, the commission’s regulations, including the requirement of a 
federal license, have been enacted as statute law. Laws of 1932, Ch. 51 
(A. 140, 141). But the authority of the commission does not seem to have 
been altered.] 

As to the first constitutional objection little need be said since the court 
intimates that it could be removed by the incorporation of the Federal act 
into the state act as seems to have been done in the Ohio Aviation Act 
ruled upon in Swetland v. Curtiss Airports Corporation, 41 F. (2d) 929, 
rev'd 55 F. (2d) 201 (1931). See Fagg, “Incorporating Federal Law into 
State Legislation,” 1 JourNAL or AiR Law 199. The phrase, “insofar as 
practicable” probably saves the provision from being unconstitutional as a 
delegation by the state of New Jersey of its legislative power to the federal 
government. Under this phrase the state’s right of regulation remains, since 
the final word rests with the state commission. Were these words deleted 
and state conformity to the federal regulation made compulsory, there is 
very grave doubt as to whether the act could be upheld. We would then 
have a situation not far different from that created by state statutes incor- 
porating future federal laws. Such statutes have repeatedly been held uncon- 
stitutional. Ex parte Burke, 190 Cal. 326, 212 Pac. 193 (1923) ; In re Opinion 
of the Justices, 239 Mass. 606, 133 N. E. 453 (1921). It has been suggested 
in an article by Tuttle and Bennett, entitled “Extent of Power of Congress 
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over Aviation,” appearing in 5 U. of Cincinnati L. R. 261, 276, that delega- 
tion of administrative powers to the agencies of a foreign severeignty stands 
in a different light from delegation of legislative powers. “There is no 
established constitutional principle that a state cannot delegate its purely 
administrative matters to whomsoever it so desires.” There seems little 
reason to believe, however, that the courts will be disposed to permit greater 
latitude in the delegation of administrative than legislative power. They 
have evinced no such tendency when confronted with the question of allow- 
ing delegation of powers to unofficial state bodies. State v. Crawford, 104 
Kan. 141, 177 Pac. 360 (1919) (“National Electrical Code”); Wagner v. 
Milwaukee, 177 Wis. 410, 188 N. W. 487 (1922) (Union wage scale; dissent) ; 
but see Jones v. Brd. of Medical Registration, 111 Kan. 813, 208 Pac. 639 
(1922) (American Medical Assn’s List of Class A Medical Schools; dissent) ; 
Langeluttig, “Criminal Violations of Administrative Regulations,” 2 JourNAL 
or Air Law 151. Whether the power delegated to the federal government is 
legislative or administrative, the effect remains the same: Any future rule 
of action prescribed by the agencies of another sovereign become without 
more the rule of action for a state, without the exercise of any inde- 
pendent discretion, legislative or administrative, by that state. 

The second objection to the Aviation Act is one of vital importance. 
It presents the first instance in which a direct blow has been levied at one 
of the aviation commissions which are now operating in a number of states. 

It is scarcely a matter of doubt that the states may within their police 
power regulate aeronautics and appoint commissions for the promulgation 
and enforcement of regulations. Swetland v. Curtiss, supra, p. 938; Smith 
v. New England Aircraft Co., 270 Mass. 511, 170 N. E. 385 (1930). Nor 
can it be doubted that the regulations of such commissions may be crim- 
inally enforced, provided the penalties are provided by statute. U. S. v. 
Grimaud, 220 U. S. 506, 31 Sup. Ct. 480 (1910); Oceanic Navigation Co. v. 
Stranahan, 214 U. S. 320, 29 Sup. Ct. 671 (1909); Langeluttig, supra. 

The main qualification of the commission’s power is that its authority 
must not involve the exercise of legislative power. This requirement in many 
states is based on specific constitutional provisions that the powers of the 
three departments of government be kept separate. In the federal courts 
the requirement is deduced from the nature of our government. See the 
language of Taft, C. J., in Hampton & Co. v. U. S., 276 U. S. 394, 406, 
48 S. Ct. 348, 351 (1928). 

The mere fact of discretionary power being vested in an administrative 
officer does not indicate a delegation of legislative power so long as his 
action is referable to a “standard” set by the legislature. The requirement 
for a standard has been variously stated. The language in Field v. Clark, 
143 U. S. 649, 693, 12 S. Ct. 495, 505 (1892) quoting from Judge Ranney 
of Ohio, has been frequently quoted: 


The true distinction is between the delegation of power to make the 
law, which necessarily involves a discretion as to what it shall be, and 
conferring authority or discretion as to its execution, to be exercised 
under and in pursuance of the law. The first cannot be done; to the 
latter no valid objection can be made. 


A leading state case puts the criterion thus: 
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. A law must be complete in all its terms and provisions 
when it leaves the legislative branch of the government, and nothing 
must be left to the judgment of the electors or other appointee or dele- 
gate of the legislature, so that in form and substance, it is a law, in all 
its details, in praesenti, but which may be left to take effect in futuro, 
if necessary, upon the ascertainment of any prescribed fact or event. 
Dowling v. Lancashire Ins. Co., 92 Wis. 63, 74, 65 N. W. 738, 741, 31 
L. R.A. 112,215 (1896). 


A Florida court uses a more liberal test: 


where a valid statute, complete in itself enacts the general 
outlines of a governmental scheme or policy or purpose and confers 
upon officials charged with the duty of assisting in administering the 
law authority to make rules and regulations such authority is not an 
unconstitutional delegation of legislative power. * * * A statute may 
be complete when the subject, the manner, and the extent of its 
operation are stated in it. State v. Atlantic Coast Line Ry. Co., 56 Fla. 
617, 623, 47 So. 969, 971, 32 L. R. A. N. S. 639, 650 (1911). 


A few examples of actual delegation upheld and overthrown will, how- 
ever, give a much clearer picture of the law than any of: these abstract 
statements. The following are some administrative powers upheld: 

The Secretary of the Treasury’s power to decide that immigrants were 
afflicted with certain forms of “disease at the time of foreign embarkation, 
and that the existence of such disease might have been detected by means 
of a competent medical examination.” Oceanic Navigation Co. v. Stranahan, 
supra; the President’s determination, upon advice of a tariff commission, 
whether duties fixed by the tariff act on certain articles equalized the cost 
of production of these articles abroad. Hampton & Co. v. U. S., 276 U. S. 
394, 48 S. Ct. 348 (1928); Interstate Commerce Commission’s power to 
designate “the standard height of draw bars for freight cars” and “fix a 
maximum variation from such standard height.” St, Louis I. M. & S. R. 
Co. v. Taylor, 210 U. S. 281, 28 S. Ct. 616 (1908) ; the power to make rules 
that oleomargarine packages be “marked, stamped and branded as the 
Commissioner of Internal Revenue with the approval of the Secretary of 
the Treasury shall prescribe.” In re Kollock, 165 U. S. 526, 17 S. Ct. 444 
(1897) ; the power of a police officer to determine what motion pictures 
are “immoral and obscene.” Block v. Chicagv, 239 Ill. 251, 87 N. E. 1011 
(1909). See further illustrations infra. 

The following are some of the instances represented by leading cases 
in which the authority given was held a delegaticn of legislative power: 

The authority of a fire marshall to order the removal of “buildings, for 
want of proper repair or by reason of age and dilapidated condition, or for 
any cause” liable to fire, or buildings “so situated as to endanger other 
buildings or property, or so occupied that fire would endanger persons or 
property therein.” People v. Sholem, 294 Ill. 204, 128 N. E. 377 (1920); 
the power of commissioners to “make such just and reasonable rules and 
regulations as may be necessary for preventing [excessive charges, unjust 
discriminations and preferences in rates].” Atlantic Express Co. v. W. & 
W.R. R., 111 N. C. 463, 16 S. E. 393 (1892) ; the power of a mayor to grant, 
refuse, or revoke at will permits to engage in the jewelry business. Samuels 
v. Cozens, 222 Mich. 604, 193 N. W. 212 (1923) (But see license cases cited 
infra) ; the power given a license board of dental examiners to determine 
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what was “a reputable dental college.” Ex parte Whitley, 144 Cal. 167, 
77 Pac. 879 (1904) (But see Douglas v. Noble, 261 U. S. 165, 43 S. Ct. 303 
(1923) ; the authority of a Secretary of State to approve bonds, within set 
pecuniary limits, to be posted by proposed securities dealers, the secretary 
being directed to consider proposed methods of transacting business, financial 
standing, experience, ability and general reputation for integrity. People v. 
Beekman & Co., 347 Ill. 92, 179 N. E. 435 (1932). See Annotations, 12 
A. L. R. 1435, 54 A. L. R. 1435; Wickersham, “Delegation of Power to 
Legislate,” 11 Va. L. R. 183; Cheadle, “Delegation of Legislative Functions,” 
27 Yale L. J. 892 (1918). 

Perhaps the insistence of the courts that some standard be set out by a 
statute authorizing administrative action is not to be found entirely in their 
ostensible fear that the administrative officers will abuse their unguided 
discretion or will in fact exercise powers which had better be exercised by 
the legislature. Their repeated approval of the most general standards, which 
could be of little aid to anyone’s discretion, would seem in many cases to 
negative the supposition that such fears constituted the real rationale of 
the decisions. A very real reason for the requirement of a standard may 
be found in the fact that the existence of some standard, however broad 
and vague, enables the courts to exercise an effective check on the officials 
by declaring that a particular regulation falls outside the scope of the 
standard. Thus while the very broad standard of the federal tea inspection 
act was upheld in Buttfield v. Stranahan, 192 U. S. 470, 24 S. Ct. 349 
(1904), a regulation excluding any teas in which Prussian blue was an 
ingredient was held void in Waite v. Macy, 246 U. S. 606, 38 S. Ct. 395 
(1918) as “not affecting the tea’s purity, quality, or fitness for consumption.” 
Where the act of the administrative officer cannot be attacked as being in 
excess of the standard there is, to be sure, still opportunity for judicial 
intervention but only upon a showing of passion and prejudice or such gross 
and arbitrary abuse of discretion as to indicate prejudice. Yick Wo v. 
Hopkins, 118 U. S. 356, 6 S. Ct. 1064 (1886); In re Goldwyn Distributing 
Co., 265 Pa. 335, 108 Atl. 916 (1919); Lieberman v. Van De Carr, 199 
U. S. 552, 26 S. Ct. 144 (1905). 


Although the principal case cannot be said to be out of line with the 
general current of authority it should not be the cause of too much appre- 
hension on the part of those who would like to see state aviation com- 
missions upheld for the following reasons: 

(1) The wording of the New Jersey statute empowering the board to 
pass uniform field rules is such as to make inevitable the decision that no 
standard of any kind was set. The word “uniform” could not by any 
strain of interpretation be said to imply a standard for the guidance of the 
commission since uniformity is a constitutional requirement of all enact- 
ments of any kind regardless of the wording of any enabling statute. The 
use of the word “uniform” merely indicated an intention that the field 
rules be identical as to all the airports in New Jersey. It would not be a 
matter of difficulty, however, to frame a statute which will contain a stand- 
ard without in any substantial manner cutting down the commission’s dis- 
cretion or otherwise impairing the usefulness of the statute. The Illinois 
act is a good illustration of this type of statute. The enabling 
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clause reads: “The commission is further empowered to prescribe such 
reasonable air traffic rules and other regulations as it shall deem necessary 
for public safety and the safety of those engaged in aeronautics.’ Smith- 
Hurd Ill. Stat. (1931) Ch. 15%, Sec. 10; Cahill Ill. Rev. Stat. (1931) Ch. 
Sa, Sec. 10. It is to be hoped that courts will not force legislatures to go 
further into detail. It is undesirable to fetter the discretion of commissions 
operating in a relatively unexplored field like aviation in which the judg- 
ment of a group of experts is likely to be of much greater value than that 
of either a legislature or a court. 

Broad clauses of the type used in the Illinois Aviation Act, which 
express the standard of discretion to be exercised in terms of the purpose 
of the regulations to be made, have often been upheld. For example, in 
U. S. v. Grimaud, supra, the Secretary of Agriculture was empowered to 
make “such rules and regulations and establish such service as will insure 
the objects of such reservation, namely, to regulate their occupancy and 
use, and to preserve the forests thereon from destruction.” In U. S. v. 
Antikamnia Chemical Co., 231 U. S. 654, 34 S. Ct. 222 (1914) administrative 
officers were given power to “make uniform rules and regulations for 
carrying out the provisions” of an act penalizing the misbranding of goods. 
The test set down for illuminating oil inspectors in Red “C” Oil ‘Manufac- 
turing Co. v. Board of Agriculture of N. C., 222 U. S. 380, 32 S. Ct. 152 
(1912) was that the oils be “safe, pure, and afford a satisfactory light.” Author- 
ity given to fish commissioners to “set aside and reserve any waters of this 
state for the purpose of fish propagation, and by order designate certain 
streams as trout streams” was upheld in Schmidt v. Gould, 172 Minn. 179, 
215 N. W. 215 (1927). 

Under these and similar cases it appears almost certain that the federal 
courts, and probable that most of the state courts, will sustain an enabling 
clause establishing some standard indicating the objects sought by the regu- 
lation. The attitude of a few states, however, e. g., Illinois as indicated 
in People v. Sholem, supra, People v. Beekman & Co., supra, Kenyon v. 
Moore, 287 Ill. 233, 122 N. E. 548 (1919), and other cases gives ground for 
doubt on the point. Prior decisions, however, dealing with regulation in 
other fields should be accepted as precedents by the courts with great caution, 
and every doubt should be resolved in favor of upholding a wide grant of 
discretion in a field such as aviation in which expert opinion should be 
given the fullest weight possible. The recent case of People v. Flaningham, 
347 Ill. 328, 179 N. E. 823 (1932) illustrates weil how little concerned courts 
may be with cases, seemingly valid as precedents, dealing with different 
fields of regulation. This case, which appeared but a month subsequent to 
People v. Beekman & Co., supra, concerned the authority given a Superin- 
tendent of Public Instruction to grant a certificate to a County Superin- 
tendent of Schools “if in the judgment of the Superintendent of Public 
Instruction his personality and general qualification other than scholarship fit 
him for the work the certificate shall authorize him to perform.” This 
power was upheld in an opinion which did not even mention the Beekman 
case. The opinion, quoting from an earlier case, said of the task delegated: 
“It is similar in its nature to the acts of assessors in valuing property 
for taxation; of clerks and sheriffs in approving bonds taken by them; 

.” Yet authority given to the Secretary of State to approve bonds 
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had been declared a delegation in the Beekman case at the same term of 
court. 

(2) It may be argued that aeronautics falls within that group of 
activities which justify regulation by administrative officers with little or 
no legislative or judicial check. It is often stated that where the discretion 
granted pertains to a matter which is in the nature of a privilege or is of 
potentially dangerous or injurious character the scope of discretion is 
widened. State ex rel Lane v. Fleming, 129 Wash. 646, 225 Pac. 647, 
23 A. L. R. 500 (1924) (permit for gasoline station); Brown v. Stubbs, 
128 Md. 129, 97 Atl, 227 (1916) (permit to erect or remodel motion picture 
theatres) ; Rizzo v. Douglas, 201 N. Y. S. 194 (1923) (license to operate 
taxi cabs); Dwyer v. People, 82 Colo. 574, 261 Pac. 858 (1927) (right to 
operate public dance hall); See dissent in Shreveport v. Herndon, 159 La. 
113, 105 So. 244 (1925) (power to enact traffic rules). Most of the cases 
establishing this exception involve some officer’s discretion in granting or 
withholding permits and licenses to individual applicants rather than the 
power to make rules for future conduct. It is therefore doubtful whether 
under the present cases the power to make air traffic and field rules would 
come within the exception; the power to license aircraft and airmen un- 
doubtedly would. Still, this division is probably, in part at least, a matter 
of accidental development. The reasons for it are not developed in the 
cases, and there seems to be little basis for it as a matter of policy. A 
liberal court might therefore easily hold that an aviation commission can 
be allowed to operate without any legislative standard, especially since 
there are no exact precedents to the contrary. 

(3) Even in the absence of a specific standard in the enacting clause 
the courts will sometimes imply one by a construction which limits the 
officers’ discretion to the requirements found in the statute or ordinance 
under consideration. Hughes v. Detroit, 217 Mich. 567, 187 N. W. 530 
(1922) ; Grace Missionary Church v. Zion, 300 Ill. 513, 133 N. E. 268 (1921). 
The same effect is obtained by zoning ordinances which provide for admin- 
istrative departures, provided “the fundamental purpose and intent” of the 
ordinance is adhered to. Such statutes were upheld in Spencer-Sturla Co. 
v. Memphis, 155 Tenn. 70, 290 S. W. 608 (1927); People ex rel Stevens 
v. Clark, 216 App. Div. 351, 215 N. Y. S. 190. A provision in a zoning 
ordinance, however, permitting variations or modifications from the general 
scheme consistent with “the spirit of the ordinance” where “practical diffi- 
culties or unnecessary hardship” occurred, was overthrown in Welton v. 
Hamilton, 344 Ill. 82, 176 N. E. 333 (1930). Sometimes a court will uphold 
a statute delegating power by implying a standard of fairness and reason- 
ableness or—what amounts to the same thing—by indulging in the pre- 
sumption that officers will execute their duties faithfully and fairly. 
People ex rel Lieberman v. Van De Carr, 175 N. Y. 440, 67 N. E. 913 
(1903) Aff’d 199 U. S. 552, 26 S. Ct. 144 (1905); People ex rel Stevens 
v. Clark, supra. 

In view of these various devices which may be used by legislators in 
drafting and by courts in interpreting statutes delegating administrative 
powers the holding in the instant case should present no objection to the 
further creation and operation of state aviation commissions. 

Henry HEINEMAN. 
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NEGLIGENCE—COLLISION OF AIRCRAFT—INstTRUCTIONS.—[California] Plain- 
tiff and defendant were engaged in the business of carrying passengers for 
hire and of giving flying lessons at the Long Beach, California, Municipal 
Airport. Part of this port (and the portion over which the accident hap- 
pened) was outside the boundaries of the city. Plaintiff had made several 
student landings and take-offs and, at the time of the accident, was, as he 
claims, about to make a final landing. Defendant’s plane (piloted by a 
servant of defendant) came down from above and behind plaintiff and the 
two planes collided in mid-air, both falling to the ground. The ordinance 
of the city provided as follows: § 10i: “Anything in this ordinance to 
the contrary notwithstanding, an aircraft in the act of landing shall always 
have the right of way” (italics added); § 10m: “In the case of aircraft 
approaching aerodromes or sea harbors for the purpose of landing, the 
aircraft flying at the greater height shall be responsible for avoiding the 
aircraft at a lower level and as regards landing shall observe the rules 
for an overtaking aircraft for passing.” Another section of the ordinance 
provided: “Any motor driven aircraft overtaking any other aircraft shall 
so alter its course as to pass to the right of such overtaken aircraft and 
must not pass by diving. Every aircraft coming up with another aircraft 
from any direction more than one hundred ten (110) degrees from ahead 
of the latter or in such a position with reference to the aircraft which it 
is overtaking that at night it would be unable to sce either of that aircraft’s 
side lights, shall be deemed to be an overtaking aircraft and no subsequent 
alteration of the bearing between the two aircraft shall make the overtaking 
aircraft a crossing aircraft within the meaning of these rules, or relieve 
it of the duty of keeping clear of the overtaken aircraft until it is finally 
passed and clear.” 

Defendant contended: (1) That these ordinances were inapplicable, 
since the accident was not over the part of the port within the city 
boundaries. Held, that the city had extraterritorial power to regulate the 
use of and flying over any airport operated by it whether within or without 
the city limits. 

(2) That an instruction based on the first two sections quoted, reading: 
“The court instructs you that if you believe from the evidence that im- 
mediately before the collision, the defendant * * * was at a greater height 
than the plaintiff * * * and that he was behind the * * * [plaintiff’s] plane 
and that the plaintiff * * * was not taking off but was preparing to land, 
then you shall return a verdict for the plaintiff * * * and against the de- 
fendant * * *” (italics added) was erroneous. Held, that the instruction 
was bad, because it ignored the possibility of contributory negligence; and 
that the words “preparing to land” did not save the instruction, not being 
the same as the words “in the act of landing” in the ordinance and leaving 
open the possibility that plaintiff might have approached the ground “pre- 
pared” to land and then zoomed to gain a better position for landing 
(defendant’s contention is to the facts here)—which would have constituted 
contributory negligence. 

(3) That an instruction defining an overtaking craft, given in the 
exact words of the ordinance quoted supra was bad as ambiguous. Held, 
that the instruction was bad, since it was not understandable by an ordinary 
man. The court objected particularly to the words italicized above, point- 
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ing out that, as distinguished from the definition in Air Traffic Rules, 
§ 74 (F), which the court impliedly approved, the ordinance “put the cart 
before the horse.” Ebrite v. Crawford, 67 Cal. App. Dec. 832, 5 P. (2d) 
686 (Nov. 20, 1931), hearing granted by the Supreme Court and case argued 
there March 10, 1932. 

A discussion of the issues involved in this case will await the decision 
by the Supreme Court, and will appear in a subsequent number of the 


JOURNAL. 
Ropert KINGSLEY. 


NEGLIGENCE—ComMMon Carriers—Res Ipsa Loguitur—This case arose 
out of the same accident as that involved in Ebrite v. Crawford, 5 P. 
(2d) 686, 67 Cal. App. Dec. 832 (1932), supra. Defendant was engaged in 
the business of carrying passengers, for hire, on sight-seeing trips over the 
neighborhood, returning to the original starting place. Plaintiff had gone 
for a ride in defendant’s plane at defendant’s invitation, although he paid 
no fare. The trial court, in addition to the instructions given in the 
Ebrite case, instructed the jury that defendant was a common carrier and 
on instruction based on the theory that the doctrine of Res Ipsa Loquitur 
was applicable. Held: that (1) Defendant was a common carrier; (2) 
Plaintiff was a passenger; and (3) Res Ipsa Loquitur was applicable; but 
(4) the case must be reversed because, for the reasons pointed out in the 
Ebrite case the jury was not properly instructed as to what would con- 
stitute negligence on the part of the defendant. Smith v. O’Donnell, 67 Cal. 
App. Dec. 838, 5 P. (2d) 690 (Nov. 20, 1931), hearing granted by the 
supreme court and case argued there March 10, 1932. 

(1) Defendant was a common carrier. The court referred to the case 
of North American Accident Insurance Company v. Pitts., 212 Ala. 102, 
104 So. 21, 40 A. L. R. 1171, 1928 U. S. Av. Rep. 178 (1925), and Brown v. 
Pacific Mutual Life Insurance Company of California, 8 F. (2d) 996, 1928 
U. S. Av. Rep. 186 (C. C. A. 5th Cir. 1925), (the two cases involving the 
same accident), and distinguished them on the ground that in the situation 
there involved there was no holding out to the public generally, the court 
saying: “The essential difference between the instant case and the opera- 
tions of Lieutenant Whitted [the pilot in the cases distinguished] is that 
here the appellant [defendant] maintained a regular place of business for 
the express purpose of carrying those who applied. Section 2168 of our 
[Cal.] Civil Code defines a common carrier as follows: ‘Everyone who 
offers to the public to carry persons, property, or messages, excepting only 
telegraphic messages, is a common carrier of whatever he thus offers to 
carry. Under the wording of this definition it is plain that Lieutenant’ 
Whitted was not a common carrier, and it is almost equally certain that 
the appellant was, the difference being found in the language, ‘Everyone 
who offers to the public to carry, etc.” The court then draws an analogy 
to scenic railroads and concludes with this dictum: “There can be no 
doubt under the general law of common carriers as we have found it, 
that those airlines which are engaged in the passenger service on regular 
schedules on definite routes fall within the classification. The industry 
itself should be desirous of assuring the public that those who accept their 
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invitation to travel by air will be accorded that protection which may be 
afforded by the exercise of ‘the utmost care and diligence for their safe car- 
riage. * * * Jt may safely be asserted that there is no mode of trans- 
portation where the passenger’s safety is so completely entrusted to the care 
and skill of the carrier. To indulge for a moment in the speculation which 
follows in the wake of the statement just made, if there are those in the 
business of carrying passengers in the air today (and we do not say there 
are) who are sufficiently unmindful of their humanitarian duty as to neg- 
lect to employ the utmost care in the selection and operation of their craft, 
the industry and the public both will benefit by the application of a rule 
of liability which will either require such care or ultimately eliminate them 
from this field of service.” (Italics added.) 

(2) Plaintiff was a passenger. The court refers to previous cases 
holding that the carrier-passenger relationship exists whenever plaintiff is 
lawfully on the vehicle, even though no compensation is received by the 
carrier. 

(3) Res ipsa loquitur applies. The court defines the doctrine: “The 
foundation or reason for the doctrine is based upon probabilities and con- 
venience. When it is shown that the occurrence is such as does not ordi- 
narily happen without negligence on the part of those in charge of the in- 
strumentality, and that the thing which occasioned the injury was in charge 
of the party sought to be charged, the law operating upon the probabilities 
and the theory that if there were no negligence the defendent can most 
conveniently prove it raises a presumption of negligence which defendant 
must overcome by proof that there was in fact no negligence,” and con- 
cludes that “Jf the proper degree of care is used a collision in mid-air does 
not ordinarily occur, and for that reason the doctrine was properly sub- 
mitted to the jury.” (Italics added.) 

(4) The instructions on negligence were erroneous. For these in- 
structions, consult the digest of Ehrite v. Crawford, supra. 

A further discussion of the issues involved in this case will await 
the decision by the supreme court and will appear in a subsequent issue 


of the Journal. 
al Ropert KINGSLEY. 


WorkKMEN’s COMPENSATION—SCOPE OF THE EMPLOYMENT—VIOLATION OF 
STATUTE ProuIBITING AcronATic FLlyinc—[Wisconsin] The manager of an 
airport, whose duties included taking up passengers for rides, was killed 
when in the course of such a flight he was unable to bring his plane 
out of a power dive. His wife petitioned for compensation under the 
state Workmen’s Compensation Act. The employers contended that com- 
pensation should not be given since the deceased had removed himself 
from the operation of the Act, (1) by failing to collect tickets or fares 
before the flight, (2) by drinking intoxicating liquor before the flight, and 
(3) by engaging in acrobatic flying while carrying passengers for hire 
contrary to the statute. Held, (1) the failure to collect fares was within 
his discretion as the manager of the airport and did not remove the flight 
from the regular course of his duties; (2) the evidence was not sufficient 
to show intoxication since he was seen merely to drink from a bottle 
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which had the odor of liquor; but (3) in making the power dive, an act 
“unnecessary in the performance of his duty and one which in no manner 
did or possibly could have furthered the interests of his employer”, he 
stepped out of his employment to gratify his own pleasure. An award of 
the Industrial Commission was vacated. Sheboygan Airways Inc. v. Field, 
232 C. C. H. 2027 (Circ. Ct., Dane County, Wis., Feb. 15, 1932). The 
present case is now pending appeal to the Supreme Court. 

The first two contentions of the employers merit little notice. Evi- 
dently there was insufficient evidence to show that the flight, in a plane 
of the defendant Airways Company and from its airport, was an independent 
enterprise of the deceased. It cannot be disputed that, where there is and 
has been employment under a contract express or implied under which 
the employer retains control of the work of the employee, who is paid a 
definite salary, a slight deviation from the usual manner of work, which 
in no way caused the accident, will not destroy the employment relation- 
ship. The court held that there was no evidence of intoxication. Even 
had there been, compensation would, under the Wisconsin statute, have 
been reduced rather than precluded: Wis. Stat. (1929 ed.) Sec. 102.09 
par. 5 k. In the absence of statutory provision it is held generally that 
intoxication is not a bar to compensation unless it is the sole cause of 
the accident: Southern Can Co. v. Sachs, 149 Md. 562, 139 Atl. 760 (1926) ; 
Evans v. Louisiana Gas and Fuel Co., 140 So. 245 (1932 La.); and see 
Nekoosa-Edwards Paper Co. v. Ind. Com., 154 Wis. 105, 141 N. W. 1013 
(1913). 

The contention in regard to acrobatic flying has more weight. By 
statute in Wisconsin, aircraft operating within the state shall comply with 
air traffic rules “identical with those promulgated by the Department of 
Commerce of the United States”: Wis. Stat. (1929 ed.), Sec. 114.21. Sec- 
tion 74 of the Department of Commerce Air Traffic Rules (1928 ed.) pro- 
vided “1. Acrobatic flying means intentional maneuvers not necessary to 
air traffic.” “2(d). No person shall acrobatically fly in an airplane carrying 
passengers for hire.” (Same provisions, section 72, Air Traffic Rules 
effective Jan. 1, 1932.) 

The English courts have held uniformly that accidents caused by viola- 
tions of express statutory safety regulations are not compensable: Barnes 
v. Nunnery Colliery Co., [1912] App. Cas. 44; Moore v. Donnelly, [1921] 
1 App. Cas. 329 (both cases involved violations of safety statutes by miners). 

In this country, to some extent because of variations in the compensa- 
tion statutes, the decisions have not been uniform. Where the compensation 
statute excepts accidents caused by “wilful misconduct,” compensation is 
not usually allowed for accidents in which safety statutes were violated: 
Fortin v. Beaver Coal Co., 217 Mich. 508, 187 N. W. 352 (1922—coal miner 
violating safety statute); Fidelity Co. v. Ind. Com., 171 Cal. 728, 154 Pac. 
834 (1916—driving automobile in excess of speed limit); Aetna Life Ins. 
Co. v. Carroll, 169 Ga. 333, 150 S. E. 208 (1929—violation of statute for- 
bidding automobile to approach railroad crossing at speed greater than 10 
miles per hour). Where the statute excepts only a “wilful failure to obey 
a statute,” compensation is allowed unless the employer shows that the 
employee knew of the statute and purposely disregarded it: King v. Empire 
Collieries Co., 148 Va. 585, 139 S. E. 478 (1927—miner violating safety 
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statute). Where there is no statutory exception for “wilful misconduct,” 
the violation of a statute in some jurisdictions always bars compensation: 
Wolcofski v. Lehigh Valley Coal Co., 278 Pa. St. 84, 127 Atl. 122 (1923— 
miner violating safety statute). In other jurisdictions, it does not bar 
compensation where the violation is customary and acquiesced in by the 
employer: Union Colliery Co. v. Ind. Com., 298 Ill. 561, 132 N. E. 200 
(1921—miner violating safety statute). 

The Wisconsin Compensation Act suggests an exception for “wilful 
misconduct” only in Sec. 102.09 which states, at par. 5 j: “Where injury 
results from the employe’s wilful failure to obey any reasonable rules 
adopted by the employer for the safety of the employed, the compensation 
and death benefit provided herein shall be reduced fifteen per cent.” Cer- 
tainly this would seem to apply only to a violation of a company rule and 
not to include a violation of a statute. 

Decisions involving violations of statutes should not be confused with 
those in which an ordinance is violated or those in which a company rule 
is broken. Courts seem more willing to permit compensation awards on 
the basis of waiver of the regulation by the employer in cases involving 
ordinances, and company rules than in cases involving statutes: Lemmler 
v, Fabacher, 139 So. 683 (1932 La. App.—violation of traffic ordinance no 
bar to compensation) ; Milwaukee Corrugating Co. v. Winters, 197 Wis. 414, 
222 N. W. 251 (1928—violation of company rule no bar to compensation). 
But see Union Colliery Co. v. Ind. Com., supra. 

There was raised in the Sheboygan case no question of the validity of 
Section 114-21 of the Wisconsin Statutes. Some cases have questioned the 
constitutionality of like statutes adopting rules promulgated by some ex- 
ternal authority as improper delegations of legislative power. However 
since the section of the Air Traffic Rules in point was already in effect in 
1929, when Section 114-21 was passed, it might be said to have been incor- 
porated into the Wisconsin Statute. Then, too, under the “burden” theory 
the Air Traffic Rules of the Department of Commerce have been held to 
apply to all air traffic, whether interstate or intrastate, though the par- 
ticular state has not itself adopted these rules. For a fuller discussion of 
the subject of State adoption of Federal Department of Commerce Rules 
see comment by Heineman, page 456 of this issue. 

Nor was there raised, according to the report in this case, the specific 
question of the applicability of the rule prohibiting acrobatic flying “in an 
airplane carrying passengers for hire,” where no tickets or fares had been 
collected before the flight began. It is probable that the failure to collect 
fares before the flight would be considered insufficient to show that the 
flight was not for hire, so that the statute would apply regardless of the 
exact time of collection. 

If the purpose of Workmen’s Compensation Acts is to secure the 
worker and his dependents against the dangers inherent in employment in a 
highly mechanized civilization, and not to award damages for the particular 
injury, the consistency of arbitrarily withdrawing this security because that 
worker violates some regulation made either by a government or by his 
employer may well be questioned. See opinion of Brandeis, J., in New 
York Central v. Winfield, 244 U. S. 147, 37 S. Ct. 546 (1917). Where that 


regulation is, as the motor-vehicle acts are and perhaps the Air Traffic 
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Rules are, respected none too seriously by the average pilot, the problem 
increases in difficulty. Certainly when the legislative authority believes 
these regulations to be necessary, the other governmental departments 
should enforce them by fines and penalties. But should punishment for 
disregard of them be extended into the field of Workmen’s Compensation? 
Where, as in the Sheboygan case, the penalty falls not upon him who broke 
the rule but upon those dependent on him for support, the harshness of 
adding to the risks for which the employer or his insurer must pay is 
outweighed by the injustice of leaving the dependents with nothing. 
R. F. W. Smiru. 


DIGESTS 


ArrPorT—SAGGING WirE—MunIcIPaAL CorporaTION—LiaBiLity.—|[Oregon] 
The defendant city owned an airport which was managed by one Eyerley 
who was under contract to turn over all rentals to the city which also re- 
tained the right to sell or lease all profitable concessions. Advertisements 
were published offering flights at the airport at a rate of one cent per 
pound of weight of individuals applying. The plaintiff went to the airport 
and saw the crowds stepping over a sagging wire which blocked the 
approach to the scales used in weighing prospective passengers. Discover- 
ing no gap in the wire, plaintiff was in the act of stepping over it when 
someone gave it a jerk throwing her violently to the ground. Plaintiff 
charged negligence, in so maintaining the wire without adequate guards, 
that the plaintiff in the exercise of due care was injured. The trial court 
granted a non-suit based on the following grounds: 1) Failure to prove 
the city was operating the airport in a proprietary capacity; 2) Failure to 
show the city negligent in any manner contributing to the plaintiffs injury. 
Held, on appeal, that the plaintiff by setting up the defendant’s contract 
with Eyerley had establilshed a prima facie case showing the defendant to 
be operating the airport in a proprietary capacity. The plaintiff being an 
invitee, it was error to hold as a matter of law that the defendant was not 
negligent in maintaining the sagging wire to be crossed by the public, and 
that the defendant could not reasonably have foreseen that someone would 
flip the wire to the injury of one then stepping over it. These questions, as 
well as whether the plaintiff acted with due care, were properly questions 
for the jury. Judgment reversed and cause remanded. Mollencop v, City of 
Salem, 8 P. (2d) 783 (1932). 

Davip SAMPSELL. 


BaitMENts—Duty or Battee—Test Fiicuts.—[Ohio] Plaintiff’s plane 
was wrecked while being flown by an employee of defendant airport. 
Plaintiff had entrusted the plane to one Speer, who was authorized to fly it. 
Because of extreme cold, Speer left the plane at defendant’s airport, with 
instructions that one Hay, defendant’s employee, was to fly it on to Cin- 
cinnati if (a) permission so to do was granted by the plaintiff and if 
(b) such permission was received by defendant by Wednesday night, 
January 16th. On Wednesday morning, although no permission had been 
received from plaintiff, Hay took the plane aloft, claiming that this was 
being done to test it before flying to Cincinnati. The plane fell, Hay was 
killed and the plane wrecked. At a first trial of the case, a verdict was 
returned for defendant, which was reversed: Ogden v. Transcontinental 
— Inc., 39 Ohio App. 48, 177 N. E. 536 (1931), discussed in Comment 

3 JouRNAL oF Arr Law, 130 (1932). On the retrial, plaintiff recovered 
a ae for the value of the plane and defendant appeals. Held, the 
verdict was proper. Transcontinental Airport, Inc. v. Ogden, 41 Oh. "App. 
48, 180 N. E. 737 (1932). 
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The sole question related to a refusal to charge in accordance with 
defendant’s “second defense’: That Hay was authorized to test-fly the 
plane. The court ruled that, under the facts as given above, there was no 
showing of such authority. The court said: “In the face of the positive 
direction of Speer that the plane was not to be flown by any one except 
himself without the consent of Ogden and that no authority had come from 
Ogden, they [defendants] had no right to fly the plane in order to determine 
whether it was in condition for a possible prospective trip * * * If the 
contention of the airport company is correct, the owner of an airplane 
would be in a very unfortunate situation. * * * What the owner sought 
to guard against was having anybody except Speer fly the plane for any 
purpose and the owner was entitled to that protection. A test flight would 
be as dangerous, from the standpoint of the owner, as any other flight” 
(pp. 737-8). 

Rospert KINGSLEY. 


GasoLIne Tax—Stor1Inc AND DiIstRIBUTING—ULTIMATE USE IN_ INTER- 
STATE CoMMERCE.—[Federal and Tennessee] A Tennessee statute imposed a 
tax upon all persons, corporations, etc., engaged in and carrying on the 
business of “selling” gasoline and distillate in the State: Ch. 58, Act of 
1923. An Act of 1925 amended this statute, increasing the tax and enlarging 
the scope of the law to include storers and distributors of gasoline, and 
providing that “stores and distributors shall compute and pay this tax 
on the basis of their withdrawals or distributions” and that the tax shall 
accrue whether this withdrawal is for sale or not: Ch. 67, Acts of 1925. 
The plaintiff is a non-resident corporation and common carrier transporting 
freight, passengers and mail by air in interstate commerce. Its planes stop 
at three fields in Tennessee to receive and discharge their cargoes and to 
refuel. The gasoline for this purpose is purchased outside the state, 
brought into Tennessee by rail, and stored in private tanks from which 
it is withdrawn only to supply the plaintiff's own aeroplanes. This is a 
hearing upon plaintiff’s application for a temporary injunction to enjoin 
the collection of taxes. The defendant contends that the suit cannot be 
maintained because the plaintiff has an adequate remedy at law. Held, the 
remedy at law is not adequate because, while under the statute payment 
may be made under protest, this would result in a multiplicity of suits since 
the statute demands suit within thirty’ days of the payment under protest 
which must be made before the twentieth of the month succeeding the 
withdrawal. However, the injunction was denied on the ground that the 
statute does not impose a property tax on gasoline used in interstate com- 
merce, and merely imposes a “privilege” tax upon the business of storing 
and withdrawing gasoline. This transaction is completed within Tennessee 
and is therefore an intrastate transaction. The power of a state to tax 
the conducting of a business within the state is clear. Injunction denied. 
American Airways, Inc. v. Wallace, 232 C. C. H. 2055 (U. S. Dist. Ct. 
Tenn. Decided Mar. 31, 1932). 

In a bill brought under the Tennessee declaratory judgments law to 
determine whether the complainant was subject to this same tax upon storing 
and distributing gasoline the interstate commerce clause of the U. S. Con- 
stitution was again invoked. Defendant demurred, and the demurrer was 
sustained. Held, on appeal, that the Supreme Court of Tennessee was 
bound by the decision of the District Court in American Airways, Inc, v. 
Wallace, supra, which decision was rendered pending appeal in the instant 
case. Decree of the Chancellor affirmed. Nashville, Chattanooga and St. 
Louis Ry. v. Wallace, 232 C. C. H. 2056 (Sup. Ct. of Tennessee. Decided 
April 29, 1932). 

For a fuller discussion of the constitutionality of a tax on gasoline used 
by interstate airlines, see note by Albert T. Rogers, Jr., page 449 of this issue. 
Davip SAMPSELL. 
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NEGLIGENCE—ComMoNn Carriers—Res Ipsa Loguirur—[Massachusetts] 
Plaintiff was a passenger on a transport plane owned and operated by the 
defendant. Shortly after taking off, the right wing motor failed and the 
plane crashed into the water over which it was flying, causing damage to the 
clothing and personal property of the plaintiff. Plaintiff had signed a ticket 
providing, in part: “1. That the company is a private carrier 
6. That the holder voluntarily assumes the ordinary risks of air transporta- 
tion, and stipulates that the company shall not be responsible save for its 
own neglect of duty .’ Plaintiff testified that, while the engines were 
being tested prior to taking off, the right wing motor back-fired and emitted 
clouds of smoke and that it did not revolve at the same speed as the other 
motors. Defendant offered testimony to the effect that the motors were all 
operating properly before the take-off (explaining that the difference in 
revolutions of the motors was intentional, being a part of the operation 
of steering the plane on the ground) and that he had turned the plane 
over to inspectors after its previous trip, receiving it back from them just 
before the flight in question. There was no direct evidence that the plane 
had, in fact, been inspected, but only that it was the custom of the in- 
spectors to do so. It did not appear whether the inspectors were employees 
of the defendant or independent contractors. The trial court found, as 
facts, that defendant was not negligent, and that defendant had failed to 
explain the failure of the motor within a few seconds after the take-off. 
The appellate division of the municipal court ruled against the plaintiff, 
on the ground that motor failure might have been caused by any one of a 
number of things not chargeable to defendant’s negligence and, therefore, 
that it could not say that it was “a matter of common knowledge : 
that an airplane motor does not cease to function within a few seconds 
after ‘taking off’ unless some one in charge of it has been careless.” Wilson 
v. Colonial Air Transport, Inc., 1931 U. S. Av. Rep. 109 (1931). On appeal 
to the supreme judicial court, it was held that the decision below must 
be affirmed, since plaintiff had not made out a case to which the doctrine 
of res ipsa loquitur was applicable. Wilson v. Colonial Air Transport, Inc., 
180 N. E. 212 (March 14, 1932). 

In view of the findings below, the plaintiff’s case on appeal necessarily 
rested on the claim that the unexplained failure of the motor created a 
situation to which res ipsa loquitur was applicable. As to this, the argument 
of the appellate division seems persuasive. 

The supreme judicial court, however, goes farther and, relying 
on the rule that res ipsa loquitur does not apply unless the instrumentality 
is within the exclusive control of the defendant and on the fact that it was 
not shown that the inspectors were employees of the defendant, rejects the 
application of the doctrine for that reason. 

Ropert KInGsLey. 


Property—Cujyus Est Sotum Doctrrine—[New York] Plaintiff sues 
to foreclose a purchase-money mortgage and defendant counterclaims for 
breach of covenant against incumbrances. The municipality had acquired 
by condemnation the right to build, and had built, a sewer across the prop- 
erty at a depth of over 150 feet. No right of access to the sewer from 
the surface of the property accompanied the sewer. Held, that (1) this is 
not an incumbrance; and (2) even if it were, it would entitle defendant to 
ae only. Boehringer v. Montalto, 254 N. Y. S. 276 (Dec. 

; 1). 

The court cites Butler v. Frontier Tel. Co., 186 N. Y. 486, 79 N. E. 716, 
11 L. R. A. [w. s.] 920 (1906), and Smith v. New England Aircraft Co., 
270 Mass. 511, 170 N. E. 385, 69 A. L. R. 300, and says: “It therefore 
appears that the old theory that the title of an owner of real property 
extends indefinitely upward and downward is no longer an accepted principle 
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of law in its entirety. Title above the surface of the ground is now limited 
to the extent to which the owner of the soil may reasonably make use 
thereof. By analogy, the title of an owner of the soil will not be extended 
to a depth below ground beyond which the owner may not reasonably make 
use thereof. It is concluded that the depth at which the . . . sewer 
exists is beyond the point to which the owner can conceivably make use 
of the property, and is therefore not an incumbrance.” 
Ropert KINGSLEY. 


WorkMEN’s COMPENSATION — EMPLOYER AND EMPLOYEE — INDEPENDENT 
ConTRAcToR—CoursE OF EMpLoyMENT.—[California] Petitioner asks to have 
annulled an award of the California Industrial Accident Commission award- 
ing claimant compensation. Petitioner purchased an airplane from a com- 
pany in Missouri and was given a bill of sale, calling for a particular plane, 
bearing Department of Commerce license number “NC-10983.” Claimant, 
a duly licensed pilot who was desirous of increasing his flying time, was 
recommended to petitioner as a reliable man to fly the plane from Missouri 
to California, and petitioner authorized the claimant to call for and accept 
delivery of the plane sold him and to fly it to Petaluma, California, where 
it was to be turned over to petitioner. Claimant was to receive no wages— 
his compensation being the increase in his “solo” hours—but was to be 
reimbursed for expenses. Petitioner made no attempt to control the time 
of starting the trip, the duration, the route to be taken, the number of 
place of landings or other details. When claimant called for petitioner’s 
plane, he was told that it was not ready, but was offered another plane 
of the same model, license number “NC-10984.” Without communicating 
with petitioner, claimant accepted this plane and started the trip. Before he 
completed delivery, the plane was wrecked and he was injured. Held, the 
award should be annulled, as the relation of employer-employee did not 
exist. Murray v. Industrial Accident Commission, 69 Cal. App. Dec. 216 
(April 7, 1932). 

The court reaches its conclusion that the relation of employer-employee 
did not exist on two grounds: (1) lack of control; and (2) that the agency 
was to fly a specific plane only and that, therefore, the acceptance and 
flying of another plane was outside the scope of employment. 

(1) It is submitted that the first ground is wrong. To be sure, con- 
trol of details is made a test by the act, and is regularly recognized, but 
it is submitted that the extent of such control must be considered in relation 
to the particular type of employment and that here the petitioner had as 
much control as was possible under the circumstances. 

(2) On the second point, the decision would seem to be correct, 
under the facts as given. The court points out that “We are not here 
concerned with the question whether this substitution constituted a valid 
sale of the second plane to petitioner.” This is correct. There is no show- 
ing that claimant was under any general emplcyment to fly all of petitioner’s 
planes, but, at most, that he was employed with reference to one specific plane. 

Ropert KINGSLEY. 


WorkMEN’s CoMPENSATION—Scope oF EmMtoyMeNT.—[Indiana] Claim- 
ant was employed by the defendant as a salesman in the sale of x-ray equip- 
ment. He was paid a salary and expenses. The expense items included 
Sc per mile for travel, irrespective of whether he traveled by airplane, auto 
or train. For some time he had been traveling by airplane. The employer 
had directed him not to use the plane without first securing a policy of 
public liability insurance. Three days before the accident, claimant, while 
landing at Grand Rapids, Minnesota, for the purpose of calling on a 
prospective customer, had damaged the propellor of his plane. On the day 
of the accident, claimant, having completed his business in Grand Rapids 
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(where he had secured an order) and a new propellor having been installed, 
went to the airport to fly to Brainerd, Minnesota, to call on customers there. 
Before starting on this trip, he took the plane up to test the new propellor. 
During this test the plane fell and caused the injuries to him for which 
compensation is claimed. Held, that the injury arose in the scope of, and in 
the course of, employment. Hammer v. General Electric X-Ray Corporation, 
232 C. C. H. 2021 (Minn. Indus. Comm., Dec. 23, 1931). 


The employer raised two objections: (1) The use of the plane was in 
violation of orders; and (2) The making of a test flight was not within 
the scope of employment. 

(1) The Referee, and the Commission, found that the directions con- 
cerning securing an insurance policy were not intended to cover possible 
claims as between the employee and employer, but only those of third 
parties and that, in any event, the use of the plane (even if it be deemed 
a violation of orders not acquiesced in by the employer) was not such a 
violation of orders as to place the employee outside the protection of the Act. 

(2) As to the other, and main, point, the Commission said: “On the 
question as to whether employee was outside of the scope of his employ- 
ment in making the test flight, the Commission has adopted the view that 
the test of the plane for the purpose of ascertaining whether it was in 
condition for use was a proper precaution to be taken by employee before 
beginning his trip to Brainerd. It was to the interest of the employer that 
the plane operate properly so as to permit employee to go from place to 
place as rapidly as possible, thereby giving to employer the benefit of 
additional time to denote towards the sale of employer’s goods. There was 
a causal connection between the making of the test flight and the work 
wherein employee was engaged. The Commission cited, among other 
authorities, the case of Schonberg v. Zinsmaster Baking Co., 173 Minn. 414, 
217 N. W. 491, 1928 U. S. Av. Rep. 306 (1928—where the salesman who was 
accustomed to take customers for rides in an airplane at the direction of 
the company was held not an independent contractor when injured by the 
fall of the plane in a test flight). 


Rosert KINGSLEY. 


WorKMEN’s COMPENSATION—TERMINATION OF EMPLOYMENT—AIRPLANE 
Test Pitot.—[Michigan] The defendant, Heath Aircraft Corporation had 
contracted with the Vertoplane Development Corporation of New York to 
manufacture an airplane known as a Vertoplane, designed to combine the 
characteristics of an ordinary biplane and of an autogiro. The deceased 
was a test pilot in the employ of the Heath Aircraft Corporation. In the 
course of his duties he made several flights testing the Vertoplane as a 
biplane. He was then offered by the Vertoplane Corporation a “bonus” 
of $100 to test the machine as an autogiro. Just before making this final 
flight the pilot was told by the Vice-President of the defendant manu- 
facturer: “You are fired as far as the Heath Aircraft Corporation is con- 
cerned.” However, this officer testified at the hearing that the flight was 
made under his instructions, that the deceased was under his control during 
the flight, that in telling deceased that he was fired what he “had in mind 
was the bonus.” The test was unsuccessful and the pilot killed. The 
“bonus” was paid by the Vertoplane Corporation to the defendant corpora- 
tion and by the latter given to deceased’s mother with his past due wages. 
The defendants answer this petition for compensation by asserting that 
deceased ceased to be in their employ and was employed by the purchaser 
of the plane, the Vertoplane Development Corporation of New York, for 
this flight. Held, The statement of the officer of the defendant company 
just before the flight in no way terminated deceased’s employment relation- 
ship with the defendant corporation. Compensation awarded. Lambert v. 
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Heath Aircraft Corporation, 232 C. C. H. 2051 (Mich. Dept. of Labor and 
Ind., May 7, 1932). 

This would seem to be a simple application of a recognized principle 
of Workmen’s Compensation law to the facts of an aviation situation. 
When, at the time of the injury, it is claimed that the workman was loaned 
to another, the general test to determine by whom the workman was em- 
ployed is to determine what party has control of the work—not merely 
with reference to the result to be reached but, rather, with reference to the 
method of reaching that result. 

R. F. W. Siru. 








BOOK REVIEWS 
Digportenent TGMOr. « . «... ccs cccvvcewsves Kurt J. KrEMLICK 


Cases on Air Law. (2d Edition.) By Carl Zollmann. St. Paul: 
West Publishing Co., 1932 Pp. xvi, 612. 


The first edition of this case-book (reviewed by Geo, B. Logan, 
1 JourNAL oF Arr Law 231), the first devoted to aeronautical and 
radio law, included practically every decision of merit handed down 
in these two fields. The second edition clearly shows the great 
increase of aviation and radio litigation, for about one-half of the 
aeronautical material consists of recent decisions and some two- 
thirds of the radio material is new. The author’s problem has 
now been the careful selection and arrangement of cases. In this 
Professor Zollmann has been very successful in presenting within 
the confines of a 600 page volume the leading air law cases. 

Eleven chapters are devoted to aeronautical law and deal with 
Admiralty Law, Statutory Construction, Interstate Commerce, Air 
Space Rights, Airports, Torts, Contract, Crime, Insurance, Car- 
riers and Workmen’s Compensation. The order of presentation 
has been changed somewhat, one chapter has been omitted, and two 
have been added. 

Thirteen chapters concern radio law, including: Radio Act, 
Interstate Commerce, Statutory Construction, Licenses, Municipal 
Corporations, Torts, Contract, Insurance, Crime, Copyright, Unfair 
Practices, Interference, and Public Utilities, (For a comprehensive 
review of the radio section see 2 JouRNAL oF Rapio Law 651.) 

Three appendices present the Air Commerce Act of 1926, the 
Uniform State Law of Aeronautics, and the Radio Act of 1927. 

Apart from the inclusion of recent decisions and rearrange- 
ment of case material, this second edition has several other merits. 
Foreign cases of importance have been included, many of which 
have been carefully translated by Prof. Zollmann, and a most use- 
ful bibliography has been appended to nearly all chapters. This 
feature is a distinct improvement over the first edition as it makes 
available to the student an abundance of periodical material pub- 
lished by the three air law journals subsequent to the first edition 
of Prof. Zollmann’s case book. 

By the time a third edition appears, the reviewer believes it 
will then be desirable to divide the material into two separate case- 
books, one devoted to aeronautical and one to radio law. For the 
present, it seems desirable to treat both, for class-room purposes, 
under the head of air law. 

Now that so much more material is available on these sub- 
jects, it is believed that an increasing number of courses on air 
law will be found in the various law school curricula. 

F. D. F. 


1473] 
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Le Risque pe L’Arr. By Roger Prochasson. Paris: Pierre Bossuet, 
1931. Pp. 251. 


This book is an examination of the problem of liability. The 
analysis of the problem is new and provocative; the solution has 
been suggested many times before. It is the strength of the analysis 
that it distinguishes the conditions of airplane travel from those of 
any other system of transportation. Thus it justifies the creation of 
a new and peculiar law to govern only transport by air. The prob- 
lem of liability is approached by a consideration of the nature of 
the risk. This is the logical and seemingly obvious method, yet, in 
the muddled literature which treats this subject, the risk has been 
noticed only incidentally and without a clear understanding of its 
significance. For it is the “risk of the air’”—atmospheric conditions 
overtaking the pilot in flight (not Acts of God), unforseeable de- 
fects in the construction of the plane, motor failure,—which is the 
special and distinctive risk of aviation, and it is because of the 
existence of this risk that the Common Law liability generally ap- 
plied to transportation is inadequate for airplanes, 

The first part of the book is an intelligent examination of the 
proportion of accidents imputable to this risk, of the work of 
various organizations designed to give a greater safety to aviation, 
of the genesis of the existing laws determining liability, and of the 
complications attendant upon international flying. The second part 
of the book is given to a discussion of insurance, “the only solution 
for the risk of the air.” The author considers the development of 
airplane insurance, the growth of consortiums and insurance com- 
binations, the content of policies, the amount of the premiums, and 
the relation of the government to such insurance, 

Finally the author suggests that the aviation companies be 
permitted to absolve themselves where injury to passengers has 
resulted from “the risk of the air” and that the burden of such 
accidents be borne by insurance companies through some system of 
compulsory insurance. However, when the injury has resulted from 
negligence of the aviation company, then the passenger may sue that 
company to recover for his injury above the amount of the insur- 
ance policy. 

The book, which was a doctoral dissertation at the University 
of Paris, is rational work. While the author has drawn freely from 
M. Blum’s treatise on airplane insurance, M. Loniewski’s Assurance 
et responsabilité en Matiére de Transport and from various writings 
of M. Kaftal, he has arranged the ideas in a convincing procession. 
The book deserves notice in America where contemporary experts 
have dismissed compulsory insurance with too casual and con- 
temptuous a glance. GeorGE W. BALL. 


L’AviaTION SANITAIRE DEVANT LA XIVe CONFERENCE INTERNA- 
TIONALE DE LA Croix-Rouce (Bruxelles, 6-11 Octobre, 
1930). By Ch. L. Julliot. Paris: Extrait de la Revue Géné- 
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rale de Droit Internationale Public, No. 2 de 1931, A. 
Pedone, Editeur, 1931. Pp. 76. 


The Preface to this pamphlet is written by M. Etienne Riche, 
Sous-Secrétaire d’Etat al’ Air, Aircraft ambulances in time of peace 
as well as war for the transport of wounded or injured, physicians, 
personnel and supplies is discussed in detail by M. Julliot, with a 
good bibliography. In connection with the draft for an interna- 
tional convention to adapt air warfare to the principles of the 
Geneva Convention of 1929, he recalls the cooperation of the Inter- 
national Red Cross since its XIth conference and of the First In- 
ternational Congress of Air Ambulance Service (aviation sanitaire). 
Immunity of air ambulances and their personnel is discussed and 
among other subjects, priority of attention in the passage of such 
aircraft, flight over war zones, non-use by governments for military 
purposes and transfer of personnel from ambulance service to mili- 
tary duty. MarGaRET LAMBIE. 
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RIVISTA DI DIRITTO AERONAUTICO* 


The new Rivista Di Diritto Aeronautico, organ of the International 
Institute of Air Law of Rome, and edited by Antonio Ambrosini, begins 
with the number for January, 1932. The advisory editorial board includes 
Georges Ripert, Professor of Law at the Sorbonne, Paris; Edmond Pittard, 
Professor of Law at the University of Geneva; Major K. M. Beaumont, 
O. D. S., Jurist, London; Hans Oppikofer, Professor of Law, Director of 
the Institute of Air Law, Kénigsberg; Otto Riese, Counsel to the Ministry 
of Justice of The Reich, Berlin; Leo Babinski, Professor of Law, Juridical 
Counsel to the Ministry of Foreign Affairs of Poland, Warsaw. 

The Editor in his preface states the purpose and scope of the new 
review to be as follows: 







































. “In 1924, at the beginning of the publication of I] Diritto Aeronautico 
we wrote that ‘the review was an act of courage and of faith in the 
inevitable development of aerial navigation and of the law related to it.’ 

After seven years of existence J] Diritto Aeronautico has ceased to 
be the same appropriate publication. 

But to maintain a review of this kind is—we believe, a national 
duty. In the great work of development of air law, to which all the 
civil states bring their zeal and their wisdom, the voice of Italy can not 
and should not be lacking. It is for that reason, not minding sacrifice, 
we have decided to begin the publication of this new review. 

It will be the organ of the International Institute of Air Law of 
Rome and as such will aim essentially at the systematic development of 
air law. To this end we shall solicit the cooperation of the best jurists. 
But also to the young, who, fresh with energy, dedicating themselves to 
the profession, can face the vast mass of technical-juridical-economic 

material relative to the air law, will be given the opportunity, by means 
of the International Institute of Air Law of Rome, of giving their 
scientific contributions to the Rivista. 

Jurisprudence, the living fountain and practical systematizer of 
law, will have particular attention and there will be published a wealth 
of comment and citations. 

As for legislation, the Rivista will limit itself to publishing in full 
only those fundamental acts, giving to the others succinct notice. The 
praiseworthy Bulletin of the Office of Civil Aviation and Aerial Traffic 
of the Ministry of Aeronautics provides, however, for the publication of 
all foreign and Italian law systematically and intelligently. 

An innovation of the Rivista will be noted from the fact that it 
will welcome also writings of a character not strictly juridical, but tech- 
nical and economic, when such writings are essentially for the develop- 
ment or the interpretation of the juridical status of aerial navigation. 

Indeed, the cooperation of technicians, economists, and jurists is, 
with such an object, especially in this material with a highly technical 
foundation, indispensable. 





* Rivista Di Diritto Aeronautico, a quarterly, is published by Editrice, 
“Nuova Europa’, Via Dell’Anima, 45, Roma. Communications to the editor 
should be sent to Avv. Prof. Antonio Ambrosini, Via Varese, 7, Roma (21). 
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Finally, there will be given adequate notice to the work and to the 
resolutions of committees, organizations, national and international asso- 
ciations which are concerned with air law, and to all the Italian and 
foreign legal literature. 

From all those who are willing we ask for this new work of ours, 
assistance, counsel, and active cooperation.” 


The general set-up of the new Rivista follows that of the other air law 


journals and the first number of 138 pages includes four leading articles: 
(1) “Per Un Sistema Del Diritto Aeronautico” by Antonio Ambrosini; 
(2) “Autonomia e singolarita nel Diritto Aeronautico” by Michele Fragali; 


(3) 


“Sull’ Autonomia del Diritto Aeronautico” by Benvenuto Donati; 


(4) “Il Concetto Unitario della Colpa e il Diritto Aeronautico” by Pietro 
Cogliolo. 


In addition there are departments on jurisprudence; documents; legis- 


lation; chronicles; reviews of books, articles, monographs and current air 
law publications; and a list of books received. The department on Docu- 
ments for this first issue contains an exposition by Prof. Ambrosini on the 
Preliminary Draft of the Convention of the CITEJA relative to the re- 
sponsibility for damages caused to third parties on the surface, and the 
text of the Preliminary Draft of the Convention adopted by the CITEJA 


at the Fifth Session (October, 1930). 


I. 





LorrRAINE ARNOLD. 
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